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THE PROFESSION OF THE LAW. 


Few men begin the world in the possession of opulence, or 
blessed with the means of comfortable subsistence without labor. 
Nearly all are impelled to engage in business, by the pressure or 
apprehension of poverty, the demands of pride, or the insatiable- 
ness of avarice. Every avenue to profit or fortune is occupied. 
A crowd of competitors is ready to seize every opportunity for the 
acquisition of wealth, or escape from the terrors of want. Every 
means is tried that may reward industry or adventure, that may 
bestow riches on ingenuity or skill. In this universal struggle, that 
failure is the lot of many is apparent from observation. They 
exhaust their lives in the pursuit, still hoping that the future may 
prove more propitious than the past, or that new expedients may 
succeed where others have failed. A fortunate few attain the 
object of their wishes, as chance or merit determines. 

. Each occupation of life has peculiar inconveniences ; the chances 
of success in all, perhaps, are equal, and are dependent upon sim- 
ilar circumstances and qualities. A variety of motives may deter- 
mine the selection of a profession or trade; and a mode of business 
is embraced, by different persons, according as they suppose it to 
be attended with profit, ease or honor. 

It is apparent that he who chooses an occupation, which he 
expects to continue during life, should be acquainted with its 
inconveniences as well as its advantages, that when he considers 
the rewards of success, he should not forget the difficulties by 
which they are acquired, and chances by which they may be lost. 
Knowledge of the obstacles, may teach him the means to obviate 
them ; his strength may be increased by preparation, and his expec- 
tations moderated by reason. Want of preparation will be the 
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consequence of ignorance, and unreasonable hopes must terminate 
in disappointment. 

It is wisdom in a man about to select an employment, first to 
consider his fitness, to inquire whether he has the requisite know- 
ledge, talents or experience, and to supply his deficiency or relin- 
quish a pursuit for which he is not fitted by industry or nature. 
In this self examination he may be easily deceived by an over 
estimate of his powers. In manual occupations, the results of 
dexterity are apparent to the eye, and vanity may soon be unde- 
ceived by a comparison of objects. The man who thinks himself 
the best blacksmith, is probably the best, for the product of his 
skill is visible to himself, and an inspection cannot fail to deter- 
mine the value of the manufacture. Mental powers are not easily 
measured by the possessor, who never forms that estimate of him- 
self which the world knows to be just. The perceptions of judg- 
ment are obscured by self love, so that the wisest are betrayed 
into a too favorable opinion of their own merit. Self conceit is 
often great in proportion to stupidity. There is a species of idiocy 
in which the unfortunate subject believes that he has talents the 
first in the world. 

It is a well known fact that the profession of the bar has a large 
number of members in proportion to the business, and that they 
are constantly increasing. Bonaparte called the English a nation 
of shopkeepers. Ifthe American people deserve to be designated 
from the predominance of any class, they may be called a nation 
of lawyers. Even before the Revolution, either from the honor or 
lucrativeness of the profession, or the disposition of the people, 
the bar was avery numerous body. Burke said that in no country 
in the world, was the law so general a study; that the profession 
Was numerous and powerful, and in most provinces took the lead, 
and that the greater number of the deputies sent to Congress, 
were lawyers. He ascribed the fierce spirit of liberty, which was 
probably stronger in the colonies than in any other _— of the 
earth, to the profession of the bar. 

The inducements to enter this profession have not diminished 
since the revolution, and the number of lawyers has certainly kept 
pace with the increase of population. 

There are advantages in even this multiplicity of lawyers. A 
knowledge of law is thus diffused among the people. The nature 
of the government is thus more generally understood. This 
acquaintance with the laws of the country tends to secure to them 
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respect and obedience. The study of law is an important species 
of education. It sharpens and invigorates the understanding. It 
teaches men to reason and reflect. Sir William Jones considered 
special pleading as the most perfect system of logic. It disabuses 
the mind of many false notions, by teaching the true nature of 
evidence. An intelligent lawyer requires proof in the ordinary 
business of life. as well as at the bar, before he adopts a conclusion. 
He learns coolness of judgment and moderation of temper, from 
the habit of surveying the passions of others. And except in 
those who would remain without principle in any trade or pro- 
fession, the study of this science invigorates the social part of our 
nature. Few men were ever made worse by legal study, and 
most men are made better. No mind capable of the comprehen- 
sion of its spirit, ever found there encouragement to chicane, fraud, 
or immorality. It adds force to virtue by more clearly defining 
the rights and duties of persons, and it strengthens wavering 
principles by the sanctions of its wisdom. The law of Equity 
teaches a morality in the transactions of men which does no dis- 
honor to the Christian religion, and no contemptible system of 
moral duties might be framed from the decisions of Chancellors. 
The duties of the marital relation are no where so strongly and 
eloquently enforced as in courts which administer the ecclesiastical 
law. The judicial opinions of Lord Stowell and Chancellor Kent 
are not less admirable for reetitude of sentiments than extent of 
learning and elegance of diction. The law of contracts, of parent 
and child, guardian and ward, and of trustees, shows what integrity 
is required in business among men, and what purity in relations of 
confidence. 

This study renders men more obedient subjects of government, 
The decisions of the bench, and elementary works, all inculcate, 
as the first and most important lesson, respect for law, the neces- 
sity of obeying those rules for the government of society which 
general consent has adopted. The lawyer’s reverence for antiquity, 
and his regard for established systems, have sometimes amounted 
toafault. Hostility toinnovation often obstructs necessary reform, 
and the progress of improvement. The ardor of patriotism is 
increased by a study, which makes known to the student the pro- 
visions of law for the safeguard of his rights. Jealousy and vigi- 
lance are augmented by knowledge of the value of a treasure. 
There are few minds that, on the perusal of Blackstone, Kent and 
Story, do not warm, glow and burn with the love of right, and 
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the sentiments of rational patriotism. Who can estimate the 
influence of Marshall’s expositions of the Constitution? They 
form the opinions and unite the sentiments of a numerous and 
powerful body of men in every part of the United States. That 
influence, so constant and powerful in its operation, perhaps 
contributes more to the stability of the Union than a standing 
army. 

That these results are found in every man who applies his mind 
to legal study, it is vaintocontend. Superficial knowledge in law, 
as in every other science, is often injurious. A little law is an 
exceedingly dangerous thing. It contracts the mind, it renders 
the possessor litigious and supercilious. There is no pretender to 
knowledge more disagreeable than a man with just law enough to 
be contentious. Of this class of pretenders Cicero spoke with 
contempt as degu/eii, and declared that he would engage to profess 
himself a complete lawyer in three days. The science gue prope 
in singulis literis atque interpunctionibus verborum occupata est, is the 
science of ignorant practitioners. A lawyer of this class under- 
stands law to be a science of tricks. He considers it to be a part 
of his duty to assist others to evade the law. He cannot distin- 
guish between cunning and ingenuity. His ‘disposition is not 
depraved by his profession, but knowledge has increased his power 
of mischief. 

In no country in the world has the profession of the bar exer- 
cised the influence which they exert in the United States. Perhaps 
in no other country have they been so well qualified to fill the 
position which they occupy. The profession here has always 
embraced the largest share of the eminent talents of the country, 
and its higher members have yielded to no other class in integrity 
and learning. They have engaged a large share of the confidence 
of the nation. From their ranks the judges are chosen. The 
members of the various legislative bodies, and the members of 
Congress are drawn, in a lerge proportion, from the bar. Nine of 
twelve Presidents were educated for the practice of this profession. 
As heads of the various Departments, as foreign ministers, they 
have not shown themselves inferior to the statesmen of any other 
country. ‘The influences of a large and liberal education have 
been exhibited in the discharge of their duties. It is not singular 
that a body of men thus qualified has had so considerable a share 


in the business of legislation, and in the administration of public 
affairs. It is not strange that they have exerted a powerful influ- 
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ence, not merely in courts, and halls of legislation, but upon 
education, morals, and the progress of improvement. 

The American lawyer does not pursue his profession only in 
commercial cities or populous districts. With the adventurous 
spirit of his countrymen, he follows hard upon the footsteps of the 
pioneer, and settles upon the farthest verge of civilization. Under 
his influence new governments are established, courts erected, 
laws passed, obedience inculcated and enforced, and the great 
principles of English law and liberty administered in the forests, 
as on the banks of the Thames, or in Westminster Hall. Boone 
and Kenton had explored the woods of Ohio and Kentucky but a 
few years, when the lawyer came with Blackstone and Coke, and 
transferred to the wilderness all the machinery of the most civilized 
courts in the world. The lawyer has already passed the Rocky 
mountains, with the emigrant, and in California and Oregon he 
spreads the influence, and proclaims the supremacy, of the Com- 
mon law. 

It is superfluous to write an eulogy upon a body of men, who 
are the great disseminators of legal knowledge and the guardians 
of the people. To declare their influence as the confidential 
advisers of their fellow citizens, as the defenders of their lives and 
fortunes, as teachers of obedience to law, and as authors of legis- 
lation, is ‘‘ wasteful and ridiculous excess.” 

That the legal profession, at this time, contains a: dispropor- 
tionate number, is a proposition that is generally admitted. That 
personal disappointment and misery, and public injury proceed 
from this multitude, is equally clear. 

It is evident that the members of a profession cannot be multi- 
plied beyond a certain number. There is but a certain number of 
cases, and a certain amount of business, for the employment of 
lawyers, in each county. The extent of this business is not 
dependent upon the number of persons by whom it must be tran- 
sacted. If the business of a district, equally distributed, is barely 
adequate to the maintenance of its bar, what is the consequence 
if their number is doubled? The income of each is reduced; a 
part may struggle on, a part must abandon the profession, and 
resort to some other occupation. 

In a society governed by an enlightened system of laws, lawyers 
are as indispensable to its prosperity as farmers, laborers or 
artisans. But if their number is increased beyond the necessity, 
the superfluous portion is useless to society and to their profession. 











ee, ae 





102 The Profession of the Law. 


They injure the class, of which they form a part, by appropriating 
their business, and they abstract from the community the services 
which they might render in some other employment. To expect 
exactness in the proportion between the number of a profession 
and the demand, would be vain, but a fair proportion cannot be 
greatly disregarded, without suttering. 

The too great increase of the class of men, whose condition we 
are considering, has many inconveniences. Business is neces- 
sarily divided by the multiplicity, and profits are lessened by com- 
petition. To obtain business a struggle is necessary, and tempta- 
tions to wrong are multiplied. Under bidding, extortion, and the 
misapplication of trust-funds, proceed from poverty and eagerness 
of competition. Poverty, the effect of paucity of profits in busi- 
ness, has temptations and vices. Many virtues and generous 
affections owe their existence to competence and wealth. There 
are men in every profession who violate its duties, and bring 
reproach upon its members. 

By excess of numbers, a profession is debased to a trade. Men 
wholly occupied in petty gains, have little inclination or leisure 
for constant and liberal study, which is indispensable to respecta- 
bility in a learned profession. 

The dignity of a profession depends on the character of its 
members. That character is diminished in respect, by idleness as 
well as by ignorance or misconduct. If by excess of numbers, a 
class of men cannot obtain business sufficient for their mainte- 
nance, a portion must consume their time in indolence, or be driven 
to employments foreign from their profession. This portion, at 
least, sinks in public estimation. 

He who is uninstructed by observation, may imagine that talents, 
long study and education, were necessary in a learned profession, 
and that no man destitute of these qualities, in an eminent degree, 
would have the temerity to present himself as a candidate for 
public favor. This opinion is refuted by daily experience, and is 
but a delusion of the simple. The barriers against ignorance are 
broken down, and every man who is seduced by idleness, allured 
by avarice, or incited by ambition, rushes over the prostrate enclo- 
sure. He who would impose restraints upon incapacity, or guard 
against the encroachments of ignorance, by requiring professional 
fitness, and the probation of an examination, does not escape 
censure. He is deemed an enemy of the public interest, and his 
solicitude for the honor of his profession is ascribed by suspicion 
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to jealousy. A royal road to erudition is discovered, this requisite 
is discarded as antiquated, or grows pale in the presence of igno- 
rance and presumption. - 

The farmer abandons his plough, the tailor his thimble, the clerk 
his desk, and without study or education, they rush into a profes- 
sion which is, in their view, the avenue to fame and fortune. 
Ministers have been known to leave the church, for the more 
profitable business of the law. Every class of men is represented 
at the bar. Boys, who ought to be at school, thumb the pages of 
Blackstone, and old men, who never were at school, cudgel their 
brains with Chitty. In town and country, in rich mansions and 
cabins, law students abound. 

A large class of young men, who have no capital to invest in 
business, and whom pride and idleness rescue from a trade, profess 
themselves lawyers. He who is good for nothing else, is supposed 
by his friends to have been designed by nature for a lawyer. He 
who has failed in any business, ‘considers his miscarriage as the 
consequence of a capacity too great,” for any thing but a learned 
profession. He who is rich and may loiter, enters a profession in 
which he may have an ostensible occupation, and be idle with 
dignity. In nearly every family is a favorite son, who has talents 
in the estimation of his parents, for a Chief Justice or Senator. 
Perhaps he might pass through life without disgrace in a trade, 
but he will not descend to a mechanical occupation. He is led by 
inevitable destiny to the bar, lives and dies at tke tail of his pro- 
fession, without money or respect. 

The schoolmaster, fresh from the conquest of grammar or arith- 
metic, and rejoicing in his superiority over school boys, disdains 
his occupation and seeks the theatre of the bar for the display of 
his talents. The village politician, vain of his knowledge gleaned 
from newspapers, and possessed of the talents of an old woman, 
diarhetical fluency of speech, obtains some laurels as a stump 
orator, or club debater, and is persuaded by his admirers that 
nature designed him for the bar. The ex-justice of the peace, 
after putting off his ermine, is prompted by the flattery of his 
neighbors and his judicial experience, to become a lawyer. The 
young man who exhibits smartness at repartee, low cunning, or 
acute roguery, is persuaded by his associates that such qualities 
ensure success in the profession of law. He learns, perhaps too 
late, that this profession above all others, requires honesty, and 
that dishonest arts are held by its higher members in detestation. 
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Many students are allured by the example of some man, within 
their personal knowledge or reading, who, by force of superior 
abilities, has risen from a low position to eminence in the law. 
Vanity makes small allowance for the diversity of mental endow- 
ments. There are few men whose talents are not considerable in 
their own estimation. Nature sometimes compensates for the 
absence of talents, by an invincible conceitedness, that sustains 
the possessor in every emergency. She confers on dullness a 
rhinoceros hide of vanity, which failure, contempt and scorn cannot 
pierce. The brilliant success of a single man of talents has allured 
a thousand dunces to try their fortune in the field. No doubt there 
were schoolmates of Webster who wondered at his success, who 
will go to their graves ignorant that he was their superior: or 
ascribing his reputation to greater ambition, to chance, or depravity 
of public taste. 

An opinion of its profitableness, impels the largest number into 
the legal profession. To give counsel, to write an instrument, is 
the labor of a few minutes; but for this several dollars may be 
paid,—apparently or really a disproportionate compensation. A 
fortunate or eminent lawyer, in a great case, receives a large fee. 
A single instance often constitutes, with the vulgar, a general rule 
or constant course. They are enamored with so profitable a 
profession, and “straightway dream on fees.” They do not inquire 
how many such fees are received in a year; how many lawyers 
have achieved a position to command them. 

Another class considers this profession as the path to political 
distinction. It is evident that a man should be a lawyer before he 
becomes a legislator, that he should comprehend the Constitution 
of a State, before he professes himself a statesman. It is fortunate 
that some men educate themselves for public employments. It is 
fortunate that all politicians do not entertain the belief that the 
science of government is a matter of intuition, or comes by nature. 

To study a profession as subsidiary to other employments, tends 
to its degradation. Advocates, in Germany, are educated for their 
profession, as preparatory to public employment, in offices, fre- 
quently, of an inferior order. For this reason, they will not bear 
a comparison with the advocates in France and England. 

To the ambitious boy, the bar seems only a theatre for exhibition. 
The trial of a great cause, by great lawyers, excites his delight 
and ambition. He longs for the day when a thousand eyes shall 
behold him, speaking. He does not appreciate the difficulty of 
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this show of professional skill and power. He forms no conception 
of the abilities, learning and experience, one speech may cost. 
In his view the lawyer has nothing to do but make fine speeches 
and receive large fees. These are boyish notions, but at this 
period of life the choice of a profession is made. Older men, 
from the same delusion, sometimes abandon a business in which 
they have spent a part of their lives, for the bar. I have known 
a dull, ignorant farmer, more than 30 years old, throw aside his 
plow, after attending an important trial, and present himself as a 
student at a lawyer's office. He soon abandoned a field which 
was to be entered through Blackstone and Chitty. 

Lawyers themselves afford facilities for this inundation of the 
profession. Their offices are thrown open, without charge, to the 
lowest grade of students; and at the expiration of a certain time, 
a certificate is obtained, without difficulty, of ample qualifications. 
During his noviciate, the student pursues his inclination, offended 
by no superiority of instruction, and annoyed by no inquisitiveness 
of examination. 

It evinces no censoriousness of temper to assert, that the bar 
contains incompetent lawyers. They are, as a necessary conse- 
quence, the principal sufferers. To maintain a contest, without 
success, is loss of honor, even to merit. To struggle in a business 
for which a man has no fitness, excites pity or contempt. 

Incapacity is less injurious to tae members of a profession, than 
to the public. Ignorance produces blunders; errors and mistakes 
create litigation. If a mechanic botches a piece of work, it is 
thrown upon his hands. But the public may suffer from the 
incompetency of a member of a profession, almost without remedy. 
The difficulty of proof, and the reluctance of lawyers to bring an 
action, create immunity for ignorance. 

No criterion of merit, and no probation of learning, will effec- 
tually exclude professional unfitness. By favor, artifice, or acci- 
dent, members, without requisite qualifications, gain admission 
into every society. In those admitted, disparity of talents or 
diligence will produce endless diversity. He who expects that 
every lawyer shall be learned in law, and unexceptionable in 
honesty, has little acquaintance with the world, and requires of 
one class of men a perfection inconsistent with human nature. 
In the perfect society of poets, and the ardent fancy of boys, little 
allowance is made for the effects of ignorance or folly, weakness 
or wickedness. But by placing a guard over the door, many may 
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be excluded who do not deserve an entrance, and partial exclusion 
is preferable to indiscriminate admission. It has never been argued 
that laws should be abolished, because they are violated, or that 
they are destitute of usefulness, because they do not compel uni- 
versal obedience. 

Business does not necessarily follow ability and merit, or shun 
incapacity. The largest portion of business of the bar, may be 
managed with perfect safety to their clients, by ordinary lawyers. 
A common attorney‘is able to sue a promissory note, or conduct 
proceedings in partition, with as much ability as Mr. Ewing or the 
Attorney General. Men in the lower ranks of the profession, 
from a variety of causes, may receive a considerable share of 
practice. Clients do not consider it as indispensable to employ, 
in every cause, a lawyer of singular integrity and learning, or the 
ablest man in his profession. Business is distributed by numerous 
influences. Friendship, relatives, politics, religion, stupidity, 
knavery, exert no small influence upon the distribution of profes- 
sional profits. He who expects to command business, independent 
of these influences, by force of superior talents, must be gifted in 
a high degree or must encounter disappointment. 

That men should employ their friends, in the law, as in other 
business, is neither singular nor illaudable. Popular manners 
enlarge the circle of friendship, and thus may increase the profits 
of practice. The arts of popularity may be practised, at the bar, 
with success, and civility may win what talents cannot command. 
Men are often repelled by the dignity of reputation, and the 
reserve of scholarship. They shrink from him whose education, 
manners, or principles are above them, unless he has the art of 
concealing his disagreeable superiority. Refinement is an obstacle 
to success. The principle of sympathy induces a blackguard to 
prefer a blackguard as his confidential adviser. 

The jailer of the county often has his friend in the profession, 
whom he recommends as a lawyer to the unfortunate gentlemen 
in his custody. By this means, this undesirable practice may be 
engrossed. 

The influence of politics, in the acquisition of professional 
business, is considerable. Those who hold offices, and those who 
desire to obtain them, those who are instigated by prejudice, and 
those who are animated by the friendship of party associations, 
bestow their patronage upon the members of their party. There 
are lawyers who owe their practice almost entirely to partisan 
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services. The confidence in character, or the familiarity of friend- 
ship, proceeding from connection with a church, has proved a 
source of professional profit. 


“Mere stupidity,’ says Talfourd, “combined with a certain 
degree of fluency, is no inconsiderable power.” This faculty may 
acquire and maintain, for its possessor, business and reputation. 
The power of muddiness of mind and copiousness of speech, at 
the bar, can only be appreciated by a good lawyer. It enables 
the possessor to make a speech of several hours, when a man of 
good sense could not speak as many minutes, or would not speak 
atiall. It enables him to argue with the energy of conviction, 
when he is decidedly wrong. It empowers him to maintain a 
contest long after a clear-minded man perceives that a contest is 
hopeless. It suggests to him topics and points, which have suffi- 
cient resemblance to law to puzzle an ignorant judge or jury, but 
which a good lawyer would reject for their weakness, or disdain 
for their absurdity. It gives him the ability, which none but a fool 
possesses, of answering an unanswerable argument. Such a 
lawyer, before an ignorant jury or judge, is an exceedingly dan- 
gerous adversary. Legal analogies the most clear and conclusive, 
and logic the most cogent, are hurled at him in vain. A flood of 
speech or of absurd arguments is retorted, which ignorance mis- 
takes for a sufficientreply. If his adversary is silent from contempt, 
he is thought to be silenced by argument. A sensible lawyer 
recoils before the labor of exposing each absurdity with painful 
minuteness. Thus by a dogged perseverance and a stupid con- 
viction, he may gain a case which a better lawyer would abandon 
as desperate. Aaron Burr understood the power of stupidity 
when he defined law to be whatever is boldly asserted and 
plausibly maintained. But the misfortune is that such a lawyer 
argues no better when right than when wrong; that while he 
urges a false point, the true one escapes him; he injures a good 
cause by unsubstantial support. A competent judge appreciates 
him and gives him his proper position. 


Some lawyers are employed for their scu vility. There are men 
who mistake abuse for ridicule, and obscenity for wit; who are 
pleased with the vulgar laugh raised by degrading language. 
When a low client has no defence to a petty suit, he employs a 
lawyer to give his adversary a blackguarding. For the honor of 
the profession, such men are few, and profits derived from this 
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source are limited and precarious. Of this class, in Martial’s 
worst sense, it may be said, tras et verba locant. 

A practice is sometimes acquired by a bad character. Clients 
may want a dishonest attorney to serve their purposes. There 
are lawyers who engage in cases from which honorable men would 
shrink; who search for defects in title or stale equities, and 
conduct the suit at their own cost for a share of the spoil. Why 
such men are created, human ingenuity cannot discover, any more 
than a reason can be assigned for the existence of rats and fleas. 
They try the Christian patience of decent men, by constant 
annoyance. These acts rarely conduct to a successful business. 
The men who practise them, receive the peculiar contempt which 
adheres to roguery combined with poverty. 

These are among the circumstances which influence the distri- 
bution of business at the bar. They deserve the consideration of 
men who are disposed to ascribe professional success, exclusively, 
to learning and industry, to probity and talents. 

The young man who indulges, like Malvolio, in splendid day- 
dreams, may expect to enter, by a brilliant first speech, immediately 
into successful practice. A few such instances are recorded in the 
lives of extraordinary men. If our dreamer classes himself among 
them, he must be left to the fortune that awaits him. But the 
experience of a lawyer rarely presents him with such cases of 
success. There is abundant reason, in the nature of business of 
the bar, why young men of talents must remain in the background 
for years. Most cases do not require brilliant speeches, but plain 
business capacity, the offspring of good sense and experience, 
which genius cannot supply. Few cases admit of brilliant speeches. 
How can an orator be eloquent on a question whether fifty dollars 
shall be set off against a demand of a hundred; whether a horse 
was sound or not; whether an article sold was worth ten dollars 
more or less, or which of two intoxicated men was most at fault 
in a squabble? Upon such cases, flowers of rhetoric, learned 
allusions, or splendid flights, are thrown away, or expose the 
speaker to ridicule. Actions for seduction, the breach of a promise 
of marriage, or slander, have afforded occasions for the exhibition 
of Irish oratory. These cases rarely occur on the docket of a 
Court, or occur between such parties that the usual topics of pathos 
and eloquence would excite laughter. Such topics must be used 
by a master, a Curran, or a Corwin, or they will injure a good 
cause by rendering it ridiculous or weak. Most business at the 
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bar requires no speeches. Our young lawyer, in the possession 
of brilliant talents, may have no opportunity for years to exhibit 
them. 

The business of a lawyer’s office, generally has as little interest 
as amerchant’s countingroom. Declarations, pleas or demurrers, 
bills or answers in chancery, petitions in dower or partition, con- 
veyances, depositions, the.collection of notes, engross the time of 
an attorney. In court, judgments by default, or decrees pro 
confesso, the submission of cases without argument, proceedings 
in dower or partition, applications for tavern licenses, and motions, 
admit of no oratory. They are transacted, like all business, by 
sensible men, without much talking. Such a business is generally 
the most lucrative. I have known a lawyer with no inconsiderable 
prastice, who rarely addressed a jury or the court in a set speech. 
In the defence of criminals, their poverty, the pettiness of the 
offence, the irresistible proof, most generally afford no occasion for 
profit or display. A lawyer may be in the possession of a large 
business composed of contested cases, actions of trespass, assault 
and battery, or criminal cases, and may derive from it little money 
or reputation. 

Many young lawyers determine to settle in a new town, and 
increase with its growth. By this notion, the inexperienced gen- 
tleman assumes two points; first, that the town will grow, and 
secondly, that he will grow himself. Both uncertainties require 
consideration, before he stands the hazard of the die. This notion 
has sent scores of lawyers into the West, to pass their lives in re- 
mote places, at a distance from the influences of intelligent society, 
in penury and obscurity. It has filled the Western States with 
professional men, so that it is necessary to seek the Eastern States 
to avoid competition. It has crowded the country bar, so that it 
is necessary to resort to cities, for a vacancy. The chances of 
professional success are now best in large places, and in the older 
States. 

The first years of professional life have a tedium which expe- 
rience may appreciate. “To waste good days that better might 
be spent,” for lack of employment, to entertain doubts of success, 
to feel the pressure of want, or the sting of neglect, to behold the 
better fortune of inferior men, is incident to the commencement of 
professional life, and might form an adage of misery. He who is 
studious may repel these evils partially by books. He who has 
access to agreeable society, may dissipate them by amusement. 
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In most cases, to sit on store boxes, or stand at the corners of 
streets, to yawn in bar rooms, or entertain lawyers at the office, 
constitutes the recreation of small towns, and supplies the excite- 
ment of populous cities, the theatre and exchange. 

The business of a Justice’s Court falls to the younger members 
of the profession. To argue a legal proposition before a man 
who professes no knowledge of law, who is prejudiced in favor of 
one party, or who has predetermined to decide the cause in his 
favor, because he has previously acted as his adviser, may afford 
pleasure to a lawyer who is unfit to practise in a better tribunal. 
Some experience here may teach him to feel no surprise at gaining 
a bad cause and losing a good one; at encountering defeat at the 
hands of an abusive pettifogger, whom stupidity or cunning indu- 
ces to assert or deny anything to be law, as the ignorance of the 
justice or the imbecility of his case may require. 

A professional income, like wealth, is always over estimated. 
Partial knowledge and vulgar exaggeration magnify competence 
into riches, and riches into opulence. In this country, great 
fortunes are not acquired at the bar,and few becomerich. There 
are, perhaps, exceptions, but a single instance proves nothing. 
Gustavus Swan is an exception among lawyers, as Astor was 
among merchants. The profitableness of a business must be 
estimated from the majority of cases. He who is allured by the 
wealth of one man, should look at the poverty of twenty. 

Lawyers in this country do not confine themselves, like English 
attorneys, exclusively to the business of their profession. A large 
number make it auxiliary to the trade of politics. The highest 
prizes here are splendid. But it were prudence in the political 
aspirant to compute the chances of success from the number and 
character of the competitors. This life, too, has its inconveniences, 
dependence, uncertainty, and poverty. He who desires an oifice, 
must entitle himself to it, by labor at town meetings, caucuses, 
and elections. From constable to senator, offices are distributed 
with reference to partisan services; he who has not served the 
party, is excluded. The disinterested gentlemen, that work for a 
party without desire of reward, are as rare as Catos. Party 
organization, in most cases, is but a conspiracy of wolves to hunt 
in packs, to ran down game and divide the conquest. 

Lawyers, here, are compelled by their multitude to engage in 
other business in order to thrive. They act as administrators of 
estates. They speculate in lands or town lots. They purchase 
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tax titles, or shave notes. They have an interest in a farm or 
store. There is scarcely any mode of business which is not seized 
upon to eke out a livelihood. By all these means, a few prosper. 
This may satisfy those who regard the law as a trade, and who 
have no other object than to convert one dollar into two, who are 
doing well if they get as much money as a tailor or shoemaker, 
by a mode they deem a little more honorable. They remain in 
the lower ranks of the profession, and never attain to that higher 
knowledge of law, its reason and spirit, which enables them to 
walk safely in paths not illuminated by precedent. 

Statistics of professional profits would correct many erroneous 
opinions. They would save many from disappointment and 
failure. They would show this way of life overstocked by a body 
of men, ingenious, ambitious, needy, and sometimes unscrupulous. 
The fees of the profession, equally distributed, would not afford 
them a decent living. The same industry, learning and abilities, 
applied to any other employment of life, would yield a much 
greater return. 

That a professional man should be acquainted with the science 
he professes to practise, is not merely policy but a duty. He is 
morally as well as. legally responsible for the consequences of his 
ignorance. He has no more right to enter a learned profession, 
without sufficient learning, than to enter a religious order without 
religion. We may much wonder at the humor of men who will 
choose to place themselves in a way of life, for which they must 
be conscious that they are not qualified by experience or study. 
What rewards, what honor, or what pleasure can fall to those 
who are condemned, by the absence of proper qualities, to remain 
in the lower ranks of a profession? A lawyer dragging at the 
tail of the bar, commands no more respect than a cobbler or tinker. 
The title of lawyer, conferred indiscriminately, ceases to be a dis- 
tinction. The crowd that swarms in the profession, renders the 
honor exceedingly cheap. He must rely upon merit or success, 
who would elude the contempt which attaches to brieflless attor- 
neys struggling with poverty. 

It is not the object of this picture to present a degrading view 
of the profession, or to deny that it contains honorable members, 
and presents honorable rewards. These opinions are not the 
offspring of despondency, but of observation and truth. The 
writer is not conscious of any failure that stings him into the use 
of bitter expressions, nor of extraordinary success that indulges 
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in the language of eulogy. It is intended to show that to a 
lawyer’s life are incident, annoyances and disagreeable occur- 
rences, disappointment and failure; that it is a life of business- 
like employment, not a theatre for display, or intellectual contests 
in the presence of admiring spectators; and that to success certain 
qualifications are indispensable, which, omitted, all the voyage of 
our life is bound in shallows and in miseries. Truth may correct 
false notions, and experience dispel the delusions of fancy. 

It can scarcely be expected that any means to repel the deluge 
of lawyers, will ever be adopted. It is proved by experience that 
the examination of students for admission, is no protection. It is, 
in most cases, but a farce; and friendship or partiality, haste or 
ignorance, allows to applicants, an easy entrance. 

In this multitude of competitors and eagerness of competition, 
the student who aspires above mediocrity, must possess talents as 
a speaker, or learning. He should endeavor, before he enters the 
profession, to obtain a decided superiority, by due preparation. 
He may then hope to practise law with safety to his clients, and 
reputation to himself. Economy and patience will be found indis- 
pensable virtues. He need feel no surprise that less deserving 
men are more fortunate. The cultivation of popular manners is 
scarcely less important than solid qualifications. The talent to 
obtain business may prove as necessary as any other. Inflexible 
honesty and high principles meet, at the bar, with the reward 
which they receive elsewhere in the world. There is, perhaps, no 
place where they receive more respect, because they are exposed 
to much temptation, and there is constant occasion for their exhi- 
bition. He who chooses them for their pecuniary value may be 
deceived, and the motive of his choice proves that he deserves no 
other consequence. 

Eminence in a profession is attained by few, and, except in the 
case of uncommon abilities, with difficulty. Those who achieve 
the highest success, enjoy an enviable position. There is a place 
below eminence and above mediocrity, worthy a struggle to attain, 
in which a man may pass his existence, with as much pleasure 
and as much respect, as fate has given him power to command. 
When Scott represents the farmer in Guy Mannering as admiring 
an able lawyer in successful practice, he expresses the feelings of 
a numerous class. The lawyer possesses that knowledge which 
all desire, because it governs their daily conduct, and regards their 
property or lives. “ He directs the doubtful, instructs the ignorant, 
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prevents wrong and terminates contention.” To reach this eleva- 
tion, Jearning, judgment, integrity, and experience are necessary. 
Cicero thought no employment could render the decline of life 
more honorable than the interpretation of the laws, and considered 
this as the great object of his judicial studies. He designates, 
with his usual exuberance of praise, the house of a Counsellor, 
on whose advice the will and actions of his fellow citizens depend, 
as the oracular shrine of a whole city. F. 
Circleville, Ohio. 


ROGER NORTH’S LIFE OF LORD GUILFORD. 

This old specimen of Legal Biography is so rich, that we pro- 
pose to make some extracts fromit. The author was the brother 
of the Lord Keeper, and loved him most dearly. The following 
extract shows with what good cause : 


“ But I ought to come nearer home, and take an account of his 
benevolences to his paternal relations. His youngest brother (the 
honorable Roger North) was designed, by his father, for the civil 
law, as they call that professed at Doctors’ Commons, upon a 
specious fancy to have a son of each faculty or employ used in 
England. But his lordship dissuaded him, and advised rather to 
have him put to the common law; for the other profession provi- 
ded but for a few, and those not wonderful well; whereas, the 
common Jaw was more certain, and, in that way, he himself might 
bring him forwards, and assist hm. And so it was determined. 
His lordship procured for him a petit chamber, which cost his father 
£60, and there he was settled with a very scanty allowance ; to 
which his lordship made a timely addition of his own money : 
more than ali this, he took him almost constantly out with him to 
company and entertainments, and always paid his scot; and, 
when he was attorney general, let him into partnership in one of 
the offices under him ; and when his lordship was treasurer, and 
his brother called to the bar, a perquisite chamber, worth £150 
fell; and that he gave to his brother for a practising chamber, and 
took in lieu only that which he had used for his studies. When 
his lordship was chief justice, he gave him the countenance of 
practising under him, at nisi prius ; and all the while his lordship 
was a house-keeper, his brother and servant were of his family at 
all meals. When the Temple was burnt, he fitted up a little room 
and study in his chambers in Serjeant’s Inn, for his brother to 
manage his small affairs of law in, and lodged him in his house 
till the Temple was built, and he might securely lodge there. And 
his lordship was pleased with a back door in his own study, by 
which he could ge in and out to his brother, to discourse of inci- 
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dents ; which way of life delighted his lordship exceedingly. And 
what was more extraordinary, he went with his lordship in his 
coach constantly, to and from the courts of nisi prius, at Guildhall 
and Westminster. And, after his lordship had the great seal, his 
brother’s practice (being then made of the king’s counsel, and 
coming within the bar) increased exceedingly, and, in about three 
years’ time, he acquired the better part he afterwards was pos- 
sessed of. At that time his lordship took his brother into his family, 
and a coach and servants assigned him out of his equipages; 
and all at rack and manger, requiring only £200 a year; which 
was a trifle, as the world went then. And it may truly be said, 
that this brother was a shadow to him, as if they had grown to- 
gether. And, to show his lordship’s tenderness, I add this instance 
of fact. Once he seemed more than ordinary disposed to pensive- 
ness, even to a degree of melancholy. His lordship never left 
pumping, till he found out the cause of it ; and that was a reflec- 
tion what should become of him, if he should lose this good broth- 
er, and be left alone to himself; the thought of which he could 
scarce bear; for he had no opinion of his own strength, to work his 
way through the world with tolerable success. Upon this his lord- 
ship, to set his brother’s mind at ease, sold him an annuity of £200 
a year, at an easy rate, upon condition to repurchase it, at the 
same rate, when he was worth £5000. And this was all done 
accordingly.” 

The following extract exhibits something of the tricks of the 
trade in those days : 


‘‘ His lordship had a relation, one Mr. Whitmore, of Balms, near 
London, an humorsome old gentleman, but very famous for the 
mere eating and drinking part of house-keeping. He was owner of 
Waterbeach, near Cambridge, and took a fancy that his estate ought 
not to pay tithes, and ordered his tenants expressly to pay none, 
with promise to defend them. The parson had no more to do but 
to go to law, and by advice brought an action of debt, for treble 
damages, upon the statute against subtraction of tithes. The tenants 
got the whole demand to be put in one action: and that stood for 
trial at the assizes. Then he consults his cousin North, and retains 
him to defend this cause ; but shows him no manner of title to a dis- 
charge. So he could but tell him he would be routed, and pay treble 
value of the tithes, and that he must make an end. This signified 
nothing to one that was abandoned to his own testy humor. The 
cause came on, and his lordship’s utmost endeavor was to fetch him 
off with the single value and costs; and that point he wigs 4 very 
artificially ; for first, he considered that Archer was the judge, and 
it was always agreeable to him to stave off a long cause. After the 
cause was opened, his lordship for the defendant, stepped forwards, 
and told the judge that ‘this would be a long and intricate cause, being 
a title to a discharge of tithes, which would require the reading a 
long series of records and ancient writings. That his client was no 





North’s Life of Lord Guilford. 115 


quaker, to deny payments of tithes were due, in which case the 
treble value was by the law intended as a sort of penalty. But this 
was to be a trial of a title, which his client was advised he had to a 
discharge : therefore he moved, that the single value might be settled ; 
and if the cause went for the plaintiff, he should have that and his 
costs (which costs, it seems, did not go if the treble value was re- 
covered,) and then they would proceed to their title.” The other side 
mutinied against this imposition of Mr. North, but the judge was 
for him, and they must be satisfied. Then did he open a long his- 
tory of matters upon record, of bulls, monasteries, orders, greater and 
lesser houses, surrenders, patents, and a great deal more, very proper, 
if it had been true, while the counsel on the other side stared at him ; 
and, having done, they bid him go to his evidence. He leaned back, 
as speaking to the attorney, and then, My lord, said he, we are very 
unhappy in this cause. The attorney tells me, they forgot to examine 
their copies with the originals at the Tower ; and (so folding up his 
brief) My lord, said he, they must have the verdict, and we must come 
better Poserea another time. So, notwithstanding all the mutiny the 
other side could make, the judge held them to it, and they were 
choused of the treble value. This was no iniquity, because it was 
not to defraud the duty, but to shift off the penalty. But the old 
ida told his cousin North, he had given away his cause. His 
ordship thought he had done him service enough; and could but 
just (with the help of the before said reason) satisfy himself that he 
not done ill.” 
Matrimomy was quite a matter of business with the aspiring Law- 
er: 
ee There came to him a recommendation of a lady, who was an 
only daughter of an old usurer of Gray’s-inn, supposed to be a good 
fortune in present, for her father was rich ; but, after his death, to 
become worth nobody could tell what. His lordship got a sight of 
the lady, and did not dislike her; thereupon he made the old man a 
visit, and a proposal of himself to marry his daughter. There ap- 
ared no symptoms of discouragement ; but only the old gentleman 
asked him what estate his father intended to settle upon him for pres- 
ent maintenance, jointure, and provision for children. This was an 
inauspicious question ; for it was plain that the family had not estate 
enough for a lordship, and none would be to spare for him. There- 
fore, he said to his worship only, That when he would be pleased to 
declare what portion he intended to give his daughter, he would write to 
his father, and make him acquainted with his answer. And so they 
parted, and his lordship was glad of his escape, and resolved to give 
that affair a final discharge, and never to come near the terrible old 
fellow any more. His lordship had, at that time, a stout heart, and 
could not digest the being so slighted ; as if, in his present state, a 
rofitable profession, and future hopes, were of no account. If he 
had had a real estate to settle, he shpuld not have stooped so low as 


to match with his daughter: and thenceforward despised his alli- 


ance.”’ 
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** Another proposition came to his lordship, by a city broker, from 
Sir John Lawrence, who had many daughters, and those reputed 
beauties ; and the fortune was to be £6000. His lordship went and 
dined with the alderman, and liked the lady, who (as the way is) 
was dressed out for a muster. And coming to treat, the portion shrank 
to £5000, and, upon that, his lordship parted, and was not gone far 
before Mr. Broker (following) came to him and said, Sir John would 
ae £500 more at the birth of the first child; but that would not do, 
or his lordship hated such screwing. Not long after this despatch, 
his lordship was made the king’s solicitor general, and then the bro- 
ker came again, with news that Sir John would give £10,000. No; 
his lordship said, after such usage he would not proceed, if he might 
have £20,000. So ended that affair; and his lordship’s mind was 
once more settled in tranquillity.” 


The ‘*dumb day” is thus humorously described by the brother, 
for whose interest the interposition was made : 


“Tt hath been the usage of the King’s Bench, at the side bar 
below in the hall, and of the Common Pleas, in the chamber within 
the treasury, to hear attorneys and young counsel, that came to move 
them about matters of form and practice. His lordship had a younger 
brother, (Hon. Roger North) who was of the profession of the 
law. He was newly called to the bar, and had little to do in the 
King’s Bench ; but the attorneys of the Common Pleas often retain- 
ed him to move for them in the treasury, such matters as were proper 
there, and what they might have moved themselves. But however 
agreeable this kind of practice was to a novitiate, it was not worth 
the observation it had ; for once or twice a week was the utmost cal- 
culate of these motions. But the sergeants thought that method was, 
or might become, prejudicial to them who had a monopoly of the bar, 
and would have no water go by their mill, and supposed it was high 
time to put a stop to such beginnings, for fear it might grow worse. 
But the doubt was, how they should signify their resentment, so as to 
be effectually remedial. At length they agreed for one day, to make 
no motions at all ; and opportunity would fall for showing the reason 
how the court came to have no business. When the court (on this 
dumb day, as it was called) was sat, the chief justice gave the usual 
signal to the eldest sergeant to move. He bowed, and had nothing 
to move; so the next, and the next, from end to end of the bar. 
The chief, seeing this, said, brothers, I think we must rise; here is 
no business. Then an attorney steps forward, and called to a ser- 

ant to make his motion; and, after that, turned to the court and 
said, that he had given the sergeant his fee, and instructions over 
night to move for him, and desired he might do it. But profound 
silence still. The chief looked about, and asked, What was the 
matter? An attorney that stood by, very modestly said, that he 
feared the sergeants took it ill that motions were made in the Treasury. 
Then the chief scented the whole matter; and, brothers, said he, 
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I think a very great affront is offered to-us, which we ought for the dig- 
nity of the court, to resent. But that we may do nothing too suddenly, 
but take consideration at full leisure, and maturely, let us now rise, and 
to-morrow morning give order as becomes us. And do you attorneys 
come all here to-morrow, and care shall be taken for your despatch, and, 
rather than fail, we will hear you, or your clients, or the barristers of 
law, or any person that thinks fit to appear in business, that the law may 
have its course ; and so the court rose. This was like thunder to the 
sergeants, and they fell to quarrelling, one with another, about being 
the cause of this great evil the had brought upon themselves ; for 
none of them imagined it would have such a turn as this was, that 
shaked what was the palladium of the coif, the sole practice there. 
In the afternoon, they attended the chief, and the other judges of the 
court, and, in great humility, owned their fault, and home pardon, 
and that no farther notice might be taken of it; and they would be 
careful not to give the like offence for the future. The chief told 
them that the affront was in public, and in the face of the court, and 
they must make their recognitions there next morning, and in such a 
manner as the greatness of their offence demanded; and then they 
should hear what the court would say to them. Accordingly they 
did ; and the chief first, and then the rest, in order, gave them a formal 
chiding with acrimony enough ; all which, with dejected counte- 
nances, they were bound veg, When this discipline was over, 
the chief pointed to one to move ; which he did (as they said) more 
like one crying than speaking; and so ended the comedy, as it was 
acted in Westminster Hall, called the dumb day.” 


There are many fine portraits of the Lawyers of those days, of 
which we extract two—the first that of the infamous Jeffries, the 
second that of the famous Saunders: 


‘‘ His friendship and conversation lay much among the good fel- 
lows and humorists; and his delights were, accordingly, drinking, 
laughing, singing, kissing, and all the extravagances of the bottle, 
He had a set of banterers, for the most part, near him; as, in old 
time, great men kept fools to make them merry. And these fellows, 
abusing one another, and their betters, were a regale to him. And 
no friendship or dearness could be so great, in private, which he 
would not use ill, and to an extravagant degree in public. No one, 
that had any expectations from him, was safe from his en con- 
tempt and derision, which some of his minions at the bar bitterly 
felt. Those above, or that could hurt or benefit him, and none else, 
might depend on fair quarters at his hands. When he was in temper, 
and matters indifferent came before him, he became his seat of justice 
better than any other I ever saw in his place. He took a pleasure in 
mortifying fraudulent attorneys, and would deal forth his severities 
with a sort of majesty. He had extraordinary natural abilities, but 
little acquired, beyond what practice in affairs had supplied. He 
talked fluently, and with spirit ; and his weakness was that he could 
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not reprehend without scolding; and in such Billingsgate language, 
as should not come out of the mouth of any man. He called it giv- 
ing a lick with the rough side of his tongue. It was ordinary to hear 
him say, Go, you are a filthy, lousy, nitty rascal; with much more 
of like elegance. Scarce a day passed that he did not chide some 
one or other of the bar, when he sat jn Chancery ; and it was com- 
monly a lecture of a quarter of an hour long. And they used to say, 
This is yours ; my turn will be to-morrow. He seemed to lay nothin 

of his business to heart, nor care what he did, or left undone ; | 
spent in the Chancery court what time he thought fit to spare. Many 
times, on days of causes at his house, the company have waited five 
hours in a morning, and, after eleven, he hath come out inflamed, and 
staring like one distracted. And that visage he put on when he an- 
imadverted on such as he took offence at, which made him a terror 
to real offenders ; whom also he terrified with his face and voice, as 
if the thunder of the day of judgment broke over their heads ; and no- 
thing ever made men tremble like his vocal inflictions. He loved 
to insult, and was bold without check ; but that only when his place 
was uppermost. To give an instance: A city attorney was petitioned 
against for some abuse ; and affidavit was made that when he was 
told of my lord chancellor, My lord chancellor, said he, I made him ; 
meaning his being a means to bring him early into city business. 
When this affidavit was read, Well, said the lord seats ding then I 
will lay my maker by the heels. And, with that conceit, one of his best 
old friends went to jail. One of these intemperances was fatal to 
him. There was a scrivener of Wapping brought to hearing for 
relief against a bummery bond ; the contingency of losing all ata 
showed, the bill was going to be dismissed. But one of the plain- 
tiff’s counsel said that he was a strange fellow, and sometimes went 
to church, sometimes to conventicles ; and none could tell what to 
make of him ; and it was thought he was a trimmer! At that the 
chancellor fired ; A trimmer ! said he; I have heard much of that 
monster, but never saw one. Come forth, Mr. Trimmer, turn you 
round, and let us see your shape ; and at that_rate talked so long that 
the poor fellow was ready to drop under him, but at last the bill was 
dismissed with costs, and he went his way. In the hall, one of his 
friends asked him how he came off? Came off? said he, I am es- 
caped from the terrors of that man’s face, which I would scarce un- 
dergo again to save my life; I shall certainly have the frightful 
impression of it as long as I live. Afterwards, when the Prince of 
Orange came, and all was in confusion, this lord chancellor, being 
very obnoxious, disguised himself in order to go beyond sea. He 
was in a seaman’s garb, and drinking a pot ina cellar. This scriv- 
ener came into the cellar after some of his clients; and his eye 
caught that face, which made him start; and the chancellor, seeing 
himself eyed, feigned a cough, and turned to the wall with his pot 
in his hand. But Mr. Trimmer went out, and gave notice that he 
was there ; whereupon the mob flowed in, and he was in extreme 
hazard of his life, but the lord mayor saved him, and lost himself. 
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For the chancellor being hurried with such crowd and noise before 
him, and appearing so dismally, not only disguised, but disordered ; 
and there having been an amity between them, as also a veneration 
on the lord mayor’s part, he had not spirits to sustain the shock, but 
fell down in a swoon, and in not many hours after, died. But this 
Lord Jeffries came to the seal without any concern at the weight of 
duty incumbent upon him ; for, at the first, being merry over a bot- 
tle with some of his old friends, one of them told him that he 
would find the business heavy. No, said he, I'll make it light. But, 
to conclude with a strange inconsistency, he would drink and be 
merry, kiss and slaver with these bon companions over night, as the 
way of such is, and the next day fall upon them, ranting and scold- 
ing with a virulence insufferable.” 


‘The Lord Chief Justice Saunders, succeeded in the room of 
Pemberton. His character and his beginning, were equally strange. 
He was at first no better than a poor beggar boy, if not a parish foun- 
dling, without known parents or relations. He had found a way to 
live by obsequiousness (in Clement’s Inn, as I remember,) and court- 
ing the attorneys’ clerks for scraps. The extraordinary observance 
and diligence of the boy made the society willing to és him good. 
He appeared very ambitious to learn to write; and one of the attor- 
neys got a board knocked up at a window on the top of a staircase ; 
and that was his desk, where he sat and wrote after copies of court 
and other hands the clerks gave him. He made himself so expert a 
writer that he took in business, and earned some pence by hackney 
writing. And thus, by degrees, he pushed his faculties, and fell to 
forms, and, by books that were lent him, became an exquisite enter- 
ing clerk ; and by the same course of improvement of himself, an 
able counsel, first in special pleading, then at large. And after he 
was called to the bar, had practice, in the King’s Bench court, equal 
with any there. As to his person, he was very corpulent and beastly, 
a mere lump of morbid flesh. He used to say, by his troggs, 
(such a humorous way of talking he affected) none could say “4 
wanted issue of his body, for he had nine in his back. He was a 
fetid mass that offended his neighbors at the bar in the sharpest 
degree. Those whose ill-fortune it was to stand near him, were 
confessors, and, in summer time, almost martyrs. This hateful decay 
of his carcass came upon him by continued sottishness ; for, to say 
nothing of brandy, he was seldom without a pot of ale at his nose, 
or near him. That exercise was all he used; the rest of his life 
was sitting at his desk, or piping at home; and that home was a 
tailor’s house in Butcher-Row, called his lodging, and the man’s 
wife was his nurse, or worse ; but by virtue of his money, of which 
he made little account, though he got a great deal, he soon be- 
came master of the family; and, being no changeling, he never 
——— but was true to his friends, and they to him, till the last hour 
of his life. 


‘¢ So much for his person and education. As for his parts, none 
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had them more lively than he. Wit and repartee, in an affected 
rusticity, were natural to him. He was ever ready and never at a 
loss; and none came so near as he to be a match for Serjeant May- 
nard. His great dexterity was in the art of special pleading, and he 
would lay snares that often caught his superiors, who were not 
aware of his traps. And he was so fond of success for his clients 
that, rather than fail, he would set the court hard with a trick, for 
which he met sometimes with a reprimand, which he would 
wittily ward off, so that no one was much offended with him. But 
Hales could not bear his irregularity of life ; and for that, and sus- 
picion of his tricks, used to ae hard upon him in the court. But 
no ill usage from the bench was too hard for his hold of business, 
being such as scarce any could do but himself. With all this he had 
a goodness of nature and disposition in so great a degree that he may 
be deservedly styled a philanthrope. He was a very Silenus to the 
boys, as, in this place, I may term the students of the law, to make 
them merry whenever they had a mind to it. He had nothing of 
rigid or austere in him. If any near him at the bar ponies at his 
stench, he ever converted the complaint into content and laughing with 
the abundance of his wit. As to his ordinary dealing, he wasas hon- 
est as the driven snow was white ; and why not, having no regard for 
money, nor desire to be rich? And for good nature and condescen- 
sion, there was not his fellow. I have seen him, for hours and half 
hours together, before the court sat, stand at the bar, with an audi- 
ence of students over against him, putting of cases, and debating so 
as suited their capacities and encouraging their industry. And so in 
the Temple, he seldom moved without a parcel of youths hanging 
about him, and he merry and jesting with them. 


*¢ It will be readily conceived that this man was never cut out to 
be a presbyter, or any thing that is severe and crabbed. In no time 
did he lean to faction, but did his business without offence to any. 
He pe off officious talk of government or politics with jests, and so 
made his wit a catholicon, or shield, to cover all his weak places 
and infirmities. When the court fell into a steady course of using 
the law against all kinds of offenders, this man was taken into the 
king’s business ; and had the part of drawing and perusal of almost 
all indictments and informations that were then to be prosecuted, 
with the pleadings thereon if any were special ; and he had the set- 
tling of the large pleadings in the guo warranto against London. His 
lordship had no sort of conversation with him, but in the way of 
business, and at the bar; but once after he was in the king’s business, 
he dined with his lordship and no more. And there he showed 
another qualification he had acquired, and that was to play jigs upon 
a harpsichord ; having taught himself with the opportunity of” an old 
virginal of his landlady’s ; but in such a manner, not for defect but 
figure, as to see him were a jest. The king, observing him to be 
of a free disposition, loyal, friendly, and without greediness or guile, 
thought of him to be the chief justice of the King’s Bench at that 
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nice time. And the minstry could not but approve of it. So great 
a weight was then at stake, as could not be trusted to men of doubt- 
ful principles, or such as any thing might tempt to desert them. 
While he sat in the Court of King’s Bench, he gave the rule to the 

eneral satisfaction of the lawyers. But his course of life was so 
Wifferent from what it had been, his business incessant, and withal, 
crabbed ; and his diet and exercise changed, that the constitution of 
his body, or head rather, could not sustain it, and he fell into an 
apoplexy and palsy, which numbed his parts, and he never recovered 
the strength of them. He out-lived the judgment in the guo warranto, 
but was not present otherwise than by sending his opinion, by one 
of the judges, to be for the king, who, at the pronouncing of the 
judgment, declared it to be the court accordingly, which is frequently 
done in like cases.” 


COURT OF COMMON PLEAS, HAMILTON COUNTY, OHIO, NOVEMBER 
TERM, 1849. 


The State of Ohio, on the Relation of Lewis Broadwell, John L. Scott, 
and George W. Runyan v. Edward C. Roll, Clerk of the 
Court of Common Pleas of the County of Hamilton. 

[Reported by T. Waxker.] 


PROCEEDINGS FOR REMOVAL—DUTY OF CLERK UNDER THE ELECTION LAW—WHAT 
IS A BREACH OF GOOD BEHAVIOUR. 


On the 5th of November, 1849, Messrs. B. Storer and T. Walker, 
counsel employed by the Relators, appeared in Court and presented 
the following complaint, which was read : 


To the Court of Common Pleas for the County of Hamilton, and State of Ohio: 

Lewis Broadwell, George W. Runyan, and John L. Scott, citizens of said 
County, and legal voters in the Ist District of the County of Hamilton, composed of 
the 1, 2, 3, 4, 5, 6,7, and 8th Wards of the City of Cincinnati in saidCounty, as provided 
by the statute of the State of Ohio, passed February 18, A. D. 1848, entitled “an act to 
fix and apportion the representation of the General Assembly of the State of Ohio,” 
respectfully represent, and now give the Court aforesaid herein to understand: That at 
the general election for State officers, as provided by law, in said State of Ohio, on the 
2d Tuesday of October, A. D. 1849, the petitioner Lewis Broadwell was a candidate for 
the office of Senator, and the said George W. Runyan and John L. Scott were candidates 
for the office of Representatives in the General Assembly of the State of Ohio, to be 
elected in and for said District, composed of the said wards above described; and then 
and there at said election received a large majority of the legal votes given, all of which 
will fully appear on reference to the poll books and returns of the Judges of the election 
for said 1, 2, 3, 4, 5, 6, 7, and 8th wards, now on file in the Clerk’s office of this Court, 
and the said petitioners were then and there duly elected to represent said first district, 
composed of said wards, in the General Assembly of the State of Ohio, the said Lewis 
Broadwell as Senator, and the said George W. Runyan and John L. Scott as Representa- 
tives aforesaid, and were then and there entitled to receive, from thé Clerk of this Court, 
as is required by the 41st section of the statute of Ohio, entitled “an act to regulate elec- 
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tions,” passed February 18, 1831, certificates of their election as aforesaid, they having 
received, as aforesaid, the highest number of votes for said offices given within said 
district at said election. 

And your petitioners further represent that on the 15th day of October, A. D. 1849, 
the Judges of the election for the said 1, 2, 3, 4, 5, 6, 7, and 8th wards, composing said 
Ist District in said County of Hamilton, had made return to the Clerk’s office of the 
Court of Common Pleas, of the poll books of said election in each of said wards, with 
the exception of the 8th, had returned also to said Clerk’s office, the number of votes 
that each candidate had received at said election within said several wards for the office 
of Senator and Representatives, and had certified the same, and thereupon, the Clerk of 
this, the said Court, Edward C. Roll, then and there duly appointed and qualified to act 
in that capacity, did proceed to open the said returns, having taken to his aids, two 
Justices of the Peace for said County, as required by the 36th section of the act last 
referred to, and to make abstracts of the votes contained therein; and thereupon it 
appeared by said returns, that the said Lewis Broadwell had received for Senator in the 
General Assembly of the State of Ohio, for the 1st district in the County of Hamilton, 
2795 votes, and the said Lewis Broadwell, having thus received the highest number of 
votes given in said Ist district, for said office, was then and there duly and legally enti- 
tled to receive of and from the said Edward C. Roll, Clerk as aforesaid, a certificate of 
his election thereunto, as is provided in the 54th section of said act, and it further 
appeared by said returns aforesaid, that the said George W. Runyan at said election, had 
received in the said several wards above named 2794 votes, and the said John L. Scott 
had received 2799 votes, being the highest number of votes given therein, for Repre- 
sentatives at said election. Yet so it is, that the said Edward C. Roll, at the time 
aforesaid, and still being Clerk of this Court, having been duly appointed and qualified 
heretofore to act in that capacity, did then and there to wit, on the 17th day of October, 
A. D. 1849, and at divers days and times afterwards, when the same was demanded of 
him by the said petitioners, wilfully, unjustly, and illegally refuse to give to said 
petitioners, or either of them, certificates of their election, to the offices before described, 
he the said Edward C. Roll well knowing that they and each of them, were and had 
been duly elected thereunto, to wit, the said Lewis Broadwell as Senator, and the said 
Geo. W. Runyan and said Jno. L. Scott as Representatives from the said Ist District of 
Hamilton County aforesaid, as fully appeared from the returns of votes for said Ist 
District, then on file in his office, which said returns, the said E. C. Roll had before that 
time examined in the presence of Peter Bell and William Jessup, Justices of the Peace 
within and for said County. 

And the petitioners further say, that the object and purpose of the said E. C. Roll in 
refusing to give them the said certificate of their election, is to prevent their admission 
to their seats, the said L. Broadwell as Senator, and the said G. W. Runyan and J. L. 
Scott as Representatives aforesaid, and thereby enable other persons who have no legal 
and just right to claim the same, to take and hold their seats, instead of the petitioners, 
in the said General Assembly aforesaid, all of which is contrary to law, and in derogation 
of the rights of the petitioners, and of the voters of said district, who had cast their 
ballots in their favor at the election aforesaid. 

Your petitioners further charge that the said E. C. Roll, disregarding his said duty as 
Clerk of this Court, under the laws of the State and his oath of office, hath also unlaw- 
fully and unjustly given to one William F. Johnston, Andrew J. Pruden, George E. 
Pugh, Henry Roedter, Alexander Long, and John Bennett, certificates that they were 
duly elected, to wit, W. F. Johnston as Senator, Andrew J. Pruden and Geo. E. Pugh, 
Henry Roedter, Alexander ‘Long, and John Bennett as Representatives for the County 
of Hamilton generally, without any reference to the division of said County, thereby 
disregarding the law apportioning the representation herein before referred to, and 
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deciding that the said law, so far as the districting of the County of Hamilton aforesaid 
is concerned, had no constitutional existence, and your petitioners had not been and 
were not elected as aforesaid. All of which your petitioners charge was an assumption 
of power by said E. C. Roll, and an utter disregard of his duties as Clerk aforesaid, he 
the said E. C. Roll, well knowing the said W. F. Johnston, Geo. E. Pugh, H. Roedter, 
A. Long, and J. Bennett, and A. J. Pruden, had neither of them received a majority 
of the votes in said 1st District at said election for the said offices of Senator and Repre- 
sentatives, as the returns aforesaid filed in his office of the Judges of the election for 
said several wards in said Ist district, fully prove. 

Wherefore your petitioners pray your Honors that the said E. C. Roll may for the 
causes aforesaid, be removed from his said office of Clerk of this Court, as by the Con- 
stitution and laws of the State your Honors have the right and power to do, whenever 
the Clerk of this Court shall, in his official capacity, disobey, obstruct or put at defiance 
the laws of the land. 

LEWIS BROADWELL, 
(Signed) G. W. RUNYAN, 
JNO. L. SCOTT. 


This complaint was sworn to by the relators. Counsel then 
moved that the same should be filed, and a day fixed for the 
hearing. 

Thereupon, Alfred G. W. Carter, Prosecuting Attorney for the 
county, interposed an objection, that such a complaint could only 
be presented to the Court through himself in his official character. 
He cited the 2d section of the act to provide for the election of 
Prosecuting Attorneys, (Swan’s Stat. 738,) the 3d section of the 
amendatory act, (Jb. '739,) and the cases of The Commonwealth v. 
Barry, (Hardin’s Rep. 229,) and The Commonwealth v. Arnold, (3 
Littell’s Rep. 310.) 

At the conclusion of his remarks, he was requested by the 
counsel for the relators to state whether it was his purpose to take 
charge of this complaint and proceed against the Clerk. He 
replied, in substance, that neither his conscience nor judgment 
would permit him so to do; for he believed that the conduct of the 
Clerk had been entirely correct. It is due to the Clerk to say, 
that he disclaimed any agency in this interposition, and declared 
himself ready to meet the charges as they were presented. 

The counsel for Relators insisted upon their right to prosecute 
the complaint, without reference to the Prosecuting Attorney. 
But however this might he, he had now disqualified himself for 
conducting the above prosecution, by the declaration just made ; 
and if the Court deemed an official character necessary to the 
counsel, they could make a special appointment. The Court 
concurred in this view, ordered the complaint to be filed, and 
appointed Messrs. Storer and Walker to conduct the prosecution. 
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Messrs. N. C. Read, W. 8. Groesbeck, and Robert B. Warden 
then appeared as counsel for the respondent, said they were ready 
to proceed at once to a hearing, and read the following paper, as 
their demurrer and answer, which they asked to have filed: 


DEMURRER AND ANSWER. 
Epwarp C. Roi v. Tue Stare or Ouro, on the relation of Lewis Broadwell, 
George W. Runyan, and John L. Scott. 


The demurrer and answer of Edward C. Roll, Clerk of the Court of Common Pleas of 
Hamilton County, Ohio, to the information or Petition of Lewis Broadwell, George 
W. Runyan and John L. Scott, relators, filed in said Court. 


Edward C. Roll, not confessing the matters and things in the said information or 
petition, to be true, in manner and form as charged, nevertheless submits to the Court, 
that the said information is not sufficient in law to authorize this Court in exercising 
jurisdiction over him, as Clerk, in the manner and for the purpose therein set forth. 

And with this protestation, he proceeds to answer the petition aforesaid. 

He cannot admit the apportionment and division of Hamilton County, as therein 
stated, or that said relators were candidates for office, as therein explained—or that they 
received a majority of the legal votes at the election referred to—or that they, or either 
of them were elected to any office, at said election—or were entitled to receive from 
him, as Clerk, certificates of election to any office. On the contrary he withholds his 
assent to any and all the material statements in said information, as they are therein 
stated, and without adopting a more formal contradiction, takes issue, at once, with 
said relators, upon them all. 

He is the Clerk of this Court over which you preside, and represents that more than 
five years ago, he presented the necessary certificate of qualification from the Judges 
of the Supreme Court, and was duly appointed such Clerk. From that time to the 
present, he has endeavored to the best of his abilities, to discharge all the duties devolved 
upor him as such officer, and has done so without complaint of any kind from any one, 
except in the case now before the Court. 

Your respondent need not explain to your Honors, how arduous and difficult are the 
duties of his office, and how various in their character, but would say, that he is required 
by law to do many things which are never brought before the Court, in reference to 
which it is not contemplated he shall take the advice of the Court, and where it would 
seem to be improper and embarrassing to the Court, in many instances, to consult and 
advise with them. In some cases, it has appeared to him, his duties were purely minis- 
teriul, in others of a mixed character, requiring the exercise to some extent, of his own 
judgment. 

Among others, he would say he has always supposed such to be the case to a consid- 
erable degree in what he is required to do under the present election laws of the State 
of Ohio. He need only refer your Honors to those laws, intricate and conflicting as 
they have now become, in illustration of his meaning. 

He would further represent, that after he had been acting as Clerk for several years, 
having, during that time, as he hopes and believes, discharged all his duties, embracing 
those under the election laws, with entire satisfaction to all without complaint, an act 
was placed on the statute book, on the 18th of February, 1848, entitled ‘“‘an act to fix 
and apportion the representation of the General Assembly of the State of Ohio,’’ which 
in its application to Hamilton County, gave rise to much discussion and division of 
opinion. Your respondent makes no reference here to the manner of its being placed 
on the statute book, but to that part of the act itself, which applies to the County of 
which he was then and is now Clerk. Your Honors well remember how serious and 
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widespread was the controversy, which arose immediately upon the publication of that 
act, and which has been kept up throughout the State, to the present hour. Jurists the 
most profound and statesmen the most eminent, without regard to their politics, and in 
the utmost candor of judgment, have divided upon the constitutionality of that part of 
the act which applies to the County in which your respondent is Clerk. 

Your respondent would further say, that in due time an election came on in said 
Hamilton County under said act. The Judges of said election, the voters at said elec- 
tion, and all concerned, were alike embarrassed and divided in their interpretation of it, 
all which is well known, and can be made to appear from the returns of said election 
filed in the office of which your respondent is Clerk. 

Your respondent further states, that in the discharge of his duties in connection with 
said election, duties such as those referred to in the petition of the relators, he made out 
his abstract of the votes according to the returns, and gave certificates of election to 
those who had the highest number of votes. He represents that in his conduct at that 
time, he endeavored to and did proceed, as he hopes and has always believed, according 
to the Constitution and laws in force. He refers to said election and his conduct as 
Clerk at that time, because he has pursued the same course, in some particulars, in 
connection with the election referred to by the relators, which was the second one under 
the act aforesaid, and precisely similar as to the offices of Senator and Representatives 
of the General Assembly of the State of Ohio, with the former one. And in expla- 
nation of his conduct, your respondent here refers to the Poll Books, the abstracts and 
certificates made out at said two elections. 

It is unnecessary here to state more at length, the difficulties which said apportion- 
ment act, in its application to Hamilton County, gave rise to. Required by law, as your 
respondent was, to perform a certain service in connection with said election, he did 
perform it honestly, sincerely, and to the best of his abilities, and as he believes, 
according to the Constitution and laws. 

Respondent admits, that in what he has done as Clerk, he may not have carried out 
that portion of said apportionment act, which it is claimed by some, requires of him to 
make out certificates of election to those who have the highest number of votes in the 
districts as they are called, into which the County is divided, but admits he gave such 
certificates to those who had the highest number of votes in the County, and herein he 
believes may be found the whole and sole cause of the complaint and accusation of the 
relators, but for explanation of his conduct, he again refers, in this connection, to the 
poll books, the abstracts and certificates. 

Respondent further states, that in the first instance and before he would take any 
step as Clerk, under said act, well aware of the great difference of opinion in regard to 
the same, and deeply impressed with the responsibility of his position, and unwilling to 
confide solely in his judgment, he consulted persons who were well qualified to give 
him counsel on the subject, and finally acted according to his own and their opinion. 
Respondent would repeat, it was not a question to submit to the Court, in session, and 
as a Court, but would state, that he was given to understand what was the opinion of 
some of its members, and in what he did, for which he is now arraigned as regardless of 
his oath of office, and a wanton violator of the law, he but acted, as he has always 
supposed, according to the opinion of at least half the members of this Court, at that 
time. 

Respondent further represents, that the part of said act, to which he has referred, 
came before the Legislature of this State, after said first election, at which he had given 
certificates to George E. Pugh and Alexander N. Pierce, who had received the highest 
number of votes in the County, and not to those who had received the highest number 
in a district of said County, for which they were candidates, and claimed certificates 
accordingly. The right of said Pugh and Pierce to take their seats as members of the 














126 The State of Ohio v. Edward C. Roll. 


Legislature, under such circumstances, and the constitutionality of the part of said act 
herein referred to, came before that branch of the Legislature, of which the parties 
contesting claimed to be members. Your respondent has always supposed they were a 
proper tribunal to discuss and decide the question; and after protracted discussion and 
deliberation, they did decide it, and on the 26th of January, 1849, passed a resolution to 
be found in their Journal, of which the following is a copy: 

“ Resolved, That George E. Pugh and Alexander N. Pierce are constitutionally elected 
to the office of Representatives of this General Assembly, from the County of Hamilton, 
and that they therefore be now permitted to take their seats.” The persons named 
took their seats, and occupied them as members to the close of the session. 

Your respondent further states, that a second election under said law, and the one 
referred to in the petition of the relators, came on. The returns of the election in this 
County were filed in his office, and he made out the abstracts and gave the certificates 
of election to those who, according to the same, had received the highest number of 
votes in the County, and not to those who had received the highest number in any 
section or district of the County. But fora fuller explanation of what he has done, 
reference is made to the poll books, the abstract and certificates. Respondent states he 
did on this occasion as he had always done before—the cases were similar—the form of 
certificate not a new form contrived by himself, but the same he had given the year 
before, and always before. 

And now, in conclusion, respondent would say, that in all he has done, he has acted 
conscientiously, and as he believes to be right and according to law. That he has acted 
wilfully or unjustly—that he has acted regardless of his oath and duty—that he has 
knowingly and wantonly disobeyed, obstructed, or put at defiance the laws of the land— 
charges, which have been made by the relators, he declares to be false and grossly 
libellous. 

Respondent regrets that said relators have thought proper to lay against him so heavy 
accusations. It may be, that he has erred in his judgment. It may be, that the general 
mind on this subject will change. It may be, that the relators are wiser and profounder 
on questions of constitutional law, than their day and generation, but that the motives 
of your respondent were corrupt, or that, in what he has done, he has acted in bad faith 
and regardless of duty, are assertions wholly untrue. Your respondent is charged with 
usurpation of power. On the contrary, he would say, that during all the time he has 
been in office, he has done nothing so unpleasant and embarrassing, and that he would 
most cheerfully have avoided it, if it had been possible. 

But it was not possible, and he has done what the law required of him, nothing more, 
and not otherwise, as he believes, than he should have done. No Court or Legislature 
has decided otherwise, and respondent had no other or better means of determining the 
right than those he had consulted. The laws of the land furnish him no authority to 
consult, and enjoin upon him no judgment which he is to follow. If the accusation of 
the relators is sustained, and the prayer of their petition granted, your respondent will 
be made to suffer for an honest error of judgment, if error it should prove to be, in the 
discharge of what has become the most unpleasant duty of his office. 

And having fully answered, this respondent asks that the said complaint and specifi- 


cations be dismissed, or that he may have the right of further answering, if necessary. 
E. C. ROLL. 


Tue State or Onto, Hamilton County, ss. 

Personally before the undersigned, one of the Associate Judges of the said County 
of Hamilton, came Edward C. Roll, who, being duly affirmed, says, that his foregoing 
answer is true in substance and in fact, and further says not. 

Sworn and subscribed before me, this 5th November, A. D. 1849. 
ROBT. MOORE, Associate Judge. 
E. C. ROLL. 
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The counsel for relators here insisted, that as this paper con- 
tained a demurrer and an answer to the entire complaint, the 
demurrer must be first disposed of. After some discussion, the 
Court announced that in order to bring the case to a hearing upon 
the full merits, they would, pro forma, overrule the demurrer. The 
following paper, signed by all the counsel, was then read and filed, 
as containing sundry facts upon which all agreed: 


AGREED FACTS. 

It is admitted, that Lewis Broadwell was understood to be a candidate for Senator, 
and George W. Runyan and John L. Scott were understood to be candidates for Repre- 
sentatives, at the October election last past, for what is claimed to be the first District of 
Hamilton County, composed of the first eight wards of the City of Cincinnati, as set 
forth and prescribed in the act entitled ‘an act to apportion the representation of the 
General Assembly of Ohio,’ passed February 18, 1848, but received votes generally, as 
shown by the returns, which see. 

That said Roll, with the aid of the Justices, counted the votes cast in the whole 
County for Senator, and Representatives also, without reference to said first district, 
and gave the certificate to W, F. Johnston as Senator, and to Pugh, Roedter, Pruden, 
Long and Bennett, as Representatives. 

That, on the 17th day of October, A. D. 1849, the said Broadwell, Runyan and Scott, 
verbally demanded of said Roll, as Clerk of said Court, their certificates, as required by 
law, claiming, that the said Broadwell had received the highest number of votes as 
Senator, and said Runyan and Scott the highest number of votes as Representatives, in 
the said district at the said election—and that said Roll then and there refused to deliver 
the same, on the ground, that he had already given the certificates for each of said 
offices—to the said Johnston as Senator, and to said Pugh, Pruden, Long, Roedter, and 
Bennett, as Representatives, and that he did not recognize the right of the applicants to 
demand the same. T. WALKER, 

, B. STORER, 
N. C. READ, 
W. 8S. GROESBECK, 
R. B. WARDEN. 


The only other evidence offered, consisted of the official abstracts 
of the votes for the years 1848 and 1849, and the poll books for 
those years; those for the latter year being offered by Relators, 
and those for the former year by Respondent. 

These abstracts are too voluminous to admit of being copied in 
this report. And it is deemed sufficient, for understanding the 
points made in the argument to say, that they contained no recog- 
nition by the Clerk of the division of Hamilton County into two 
Election Districts for Senator and Representatives ; that the foot- 
ing up of each column was for the entire County; that by footing 
up the first eight wards of the city separately, Spencer and 
Runyan in 1848, and Broadwell, Scott and Runyan, in 1849, had 
a majority of the votes given in those wards, although not in the 
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entire County; and that the Board of Canvassers were on neither 
occasion unanimous in their certificate appended to the abstract; 
the two Justices in 1848 certifying that Spencer and Runyan were 
duly elected Representatives for the First District; and one of the 
Justices in 1849 certifying that Broadwell had the highest number 
of votes for Senator, in that District. 

The case was then argued by each of the counsel above named. 
The Reporter has been furnished with no memoranda by the 
respective counsel, except a statement of the points of defence 
by Judge Read; and for the rest is compelled to rely upon his own 
notes. From these he will only attempt to state briefly the points 
made and authorities cited generally, on each side. 

Storer and Walker, counsel for the Relators, made the following 
points— 

The 9th section of the 3d article of the Constitution of Ohio, 
provides as follows: 


“Each Court shall appoint its own Clerk for a period of seven 
years; but no person shall be appointed clerk, except pro tempore, 
who shall not produce to the Court, appointing him, a certificate 
from a majority of the Judges of the Supreme Court, that they 
judge him to be well qualified to execute the duties of the office 
of Clerk to any Court of the same dignity with that for which he 
offers himself. They shall be removable for breach of good behaviour, 
at any time, by the Judges of the respective courts.” 


As to the meaning of the term “behaviour” as here used, it is 
synonimous with conduct. The old Latin phrase, used in com- 
missions, was, dum bene se gesserit, while he shall conduct himself 
well. In Richardson’s Dictionary we have the following: 


Behave, 
Behaving, To have, to hold, to bear, to conduct, to manage. 
Behaviour, 


And he gives, with many others, these two illustrations: 


“The concluding clause, this is the law and the prophets, has by 
some been interpreted to mean, this is the sum and substance of 
all religion; as if religion consisted solely in behaving justly and 
kindly to our fellow creatures, and beyond this no other duty was 
required at our hands.” Porteus, vol. i. sect. 7. 

‘¢ We are not, perhaps, at liberty to take for granted, that the 
lives of the preachers of Christianity were as perfect as their les- 
sons: but we are entitled to contend, that the observable part of 
their behaviour must have agreed in a great measure with the 
duties which they taught.” Paley, Evidences, c. 1. p.l. 11. 


Now the charge made in the complaint is substantially this— 
that the Clerk, knowing that the relators had the highest number of votes 
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in the First District for their respective offices, refused to give them a 
certificate of election, and gave it to others not having the highest number 
of votes in that District. And the truth of this charge is not dis- 
puted. Is this a “breach of good behaviour,” as above defined? 
This is the sole question before the Court; and to decide it we 
must look to the law, which prescribes the Clerk’s duties connected 
with elections. We first read from the first and second sections 
of the last Apportionment law of 1848, (46 Ohio Laws, 57, 60,) 
which provide as follows : 


“Sec. 1. That the General Assembly of this State shall be 
composed of thirty-six Senators and seventy-two Representatives, 
to be apportioned as follows, to wit: To the county of Hamilton, 
two Senators and five Representatives to be elected as follows: 
So much of said county of Hamilton as is comprised within the 
limits, as now constituted, of the first, second, third, fourth, fifth, 
sixth, seventh, and eighth wards of the city of Cincinnati, shall 
compose the first district, and shall be entitled to one Senator and 
two Representatives; the Senator to be elected in the years 
eighteen hundred and forty-nine and eighteen hundred and fifty- 
one; so much of said county of Hamilton as is not included in the 
first district shall constitute the second district, and shall be enti- 
tled to one Senator and three Representatives; the Senator to be 
elected in the years of eighteen hundred and forty-eight and 
eighteen hundred and fifty.” 

“Sec. 2. The poll books of votes given for Senator and Representa- 
tives in the first district of Hamilton county, shall be returned to the clerk 
of the Court of Common Pleas of said county, and be opened, counted, 
and certified, as one district, in the same manner that the poll books of 
an entire county are now by law required to be pray. counted, and cer- 
tified for members of the General Assembly, and the poll book of votes 
given for Senator and Representatives in the second district of 


Hamilton county, shall also be returned to the clerk of said court, 
and be opened, counted and certified in the manner aforesaid. 
And in the discharge of the duties aforesaid, all officers shall be 
under the penalties by law provided in other cases of returning, 
opening and certifying the votes given for Senators and Represen- 
tatives of the General Assembly.” 

These provisions are free from all ambiguity, and if disregarded 
it must be done knowingly and wilfully. The first eight wards of 
the city are made the First District, and the votes therein given 
are required to be returned, opened, counted, and certified, in the same 
manner as is now by law required for an entire county. 

To show what the then existing law required for entire counties, 
we read portions of the 23d, 24th, 40th and 4Ist sections of the 
Election law — (Swan 210, 314,) which provide as follows: 
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« “Sec. 23. That on the sixth day after the election, (or sooner, 
in ‘case all the returns shall be made,) the clerk of the county, 
taking to his assistance two justices of the peace of the proper 
county, shall proceed to open the several returns which shall have 
been made to his office, and to make abstracts of the votes in the 
folowing manner, &c. 

“Sec. 24. In making the abstracts of votes aforesaid, the justices and 
clerk shall not decide on the validity of the returns aforesaid, but shall be 
governed by the number of votes stated in the poll books; but no paper 
shall be received as a poll book of any township, unless delivered 
at the clerk’s office by one of the judges of the election held in 
such township. 

“Sec. 40. That the clerk and justices, or judges, shall declare the 
person or persons having the highest number of votes for Senators 
or Representatives of the General Assembly, duly elected ; subject 
to’ an appeal to that branch of the Legislature to which any person 
may be returned; when an election is contested, provided, notice 
of such appeal, to said court, be entered with the clerk thereof, 
within twenty days from the day of election. 

“Sec. 41. That the clerk shall make out, for each of the Senators 
and Representatives to the General Assembly, who have the high- 
est number of votes given, a certificate of his election, and shall 
deliver the same to the person entitled thereto, upon demand, 
without fee; and he shall also make out for any candidate or 
elector of his county, an abstract of votes as aforesaid, upon being 
paid twenty-five cents therefor.” 


We also refer to the 48th section of the same law, providing a 
penalty of $200 for neglect of duty by any officer, (Swan, 315 ;) 
anf the 6th section of the Judiciary act, prescribing the Clerk’s 
official oath, (Swan, 223.) 

, Now taking these provisions of the Election law of 1831, in 
connection with those of the Apportionment law of 1848, and 
making the modifications therein required, the later law so far 
controlling the earlier, the Clerk’s duty in this County is left free 
from all doubt or uncertainty. He is bound to treat the first eight 
wards of the city, declared to compose the First District, as an 
entire county was treated under the former law, and to make the 
abstract and give the certificate accordingly. This he has confes- 
sedly refused to do, and thereby, we say, has been guilty of a 
breach of good behaviour, which requires his removal. For this 
Court cannot permit one of its subordinate officers, for whose 
appointment and good behaviour the Constitution has made the 
Court responsible, to remain in office, after a known, wilful and 
acknowledged violation of the law, and especially a law of such 
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vital importance as the election law, so deeply affecting the char- 
acter and permanence of the government, and by which the Clerk, 
if tolerated in his misconduct, may, of his own mere motion, effec- 
tually disfranchise a majority of the voters of the County or 
District. Because, the effect of the certificate of election has been 
t o entitle the holder, in the first instance, to his seat, and this may 
be conclusive for the entire session. 

1 Black, Com. 137; Edward’s case, Contested Elec. Cases, 92; 
Richard’s case, Contested Elec. Cases, 45; Spalding’s case, do. do., 
159; Letcher’s case, do. do. 709. 

The answer intimates that the Clerk was acting in a judicial 
capacity. But the statute above quoted expressly denies this. 
Nor are his functions judicial in their nature. They are, to open, 
count, and certify the votes returned, without judging of their 
legality ; and in this, there is nothing more of a judicial character, 
than in the acts of a bank officer, when he opens and counts a 
package of notes, and issues a certificate of deposit. But a sure 
test is that a mandamus would lie to compel the Clerk to issue the 
proper certificate; and this only issues to ministerial officers. We 
hold the Clerk to be a mere ministerial officer, charged with the 
simple duty of executing the laws applicable to his functions, 
according to their plain letter, and intrusted with no discretion to 
modify or depart from them in the smallest particular. 

Becker v. Platt, 7 Johns. 554; Morbury v. Madison, 1 Cranch 165 ; 
Tracy v. Swartwout,10 Peters 94; -Lincoln v. Hopgood, 11 Massa- 
chusetts 355. 

The guo animo, the motive for disobeying the law, is of no con- 
sequence. It is enough that the law is violated, and a wrong 
thereby done to others. 

Jeffries v. Ankeny, 11 Ohio 372; Blanchard v. Stevens, 5 Metcalf 
298; Seaman vy. Patten, 2 Caines 313. 

We might insist that the breach of good behaviour need not be 
connected with the duties of the Clerk’s office, for it has so been 
held. (The Statev.2 Martin n. s. 683.) But here the malversation 
is in the discharge of his functions as Clerk. Should it be said 
that the Court have no control over his conduct under the election 
law, we reply, that by appointing him Clerk they have placed him 
in a condition to do the wrong complained of, and hence are respon- 
sible for his removal, there being no other power to remove him. 
To permit him to remain in office would be to sanction the wrong, 
and invite a repetition of it. 
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Again it is intimated in the answer, that the Apportionment law 
was not duly enacted. We reply that this question cannot here be 
mooted. And if it could, the act has been every where recognized 
as a law, so far as relates to the number of Senators and Repre- 
sentatives for Hamilton County; and must, therefore, so far as this 
question is concerned, be regarded as a duly enacted law. 


It is also claimed in the answer, that this law is unconstitutional, 
so far as it undertakes to divide the County into Districts. If this 
be granted, it does not follow that the Clerk had a right to disre- 
gard it. He is not empowered to judge whether a law was duly 
enacted, or is constitutional. His duty is to take both for granted. 
The only tribunal authorized to decide these questions is the 
Judiciary. The Legislature have expressed their opinion by 
passing the law. The Executive has no voice in the matter, 
unless in the exercise of the veto power. A subsequent Legisla- 
ture may repeal a law for any reason they may deem sufficient, 
but cannot adjudicate upon the question of constitutionality. The 
only rational doctrine is, that every law is to be treated as 
constitutional, by every citizen, whether in a private or official 
capacity, until it has been judicially annulled. Any other doctrine 
would lead at once to anarchy. Just as properly might the Clerk 
refuse to issue an ordinary writ, from constitutional scruples, as 
to refuse to issue a certificate of election, from such scruples. And 
we regard the very assumption of the Clerk, in this case, to decide 
for himself the question of constitutionality, as an act of gross 
misbehaviour. 


But if the question become material, we hold that the division 
of a county into districts is within the constitutional power of the 
Legislature. As to Senators, the 6th section of the 1st article is 
explicit— Senators shall be apportioned among the several Coun- 
ties or Districts to be established by law,” &c. And it is enough 
for our purpose that the Clerk refused a certificate to the Senator 
elect of the First District. We shall not, therefore, argue the 
question as to Representatives. Indeed the question of constitu- 
tionality does not arise in this case; for the conduct of the Clerk 
is equally wrong, whether the law be constitutional or not. He 
chose to place his fidelity to his party above his fidelity to the law. 
He did this knowingly, deliberately, and repeatedly. This is not 
a-mere mistake of duty, or an error of judgment, but a wilful 


abuse of power, in defiance of law. In other respects we admit 
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that the Clerk has been a meritorious officer; but in this we charge 
him with a high handed act of of misbehaviour. 

Finally, the answer relies upon the resolution of the last House, 
admitting Pugh and Pearce to their seats,to the exclusion of 
Spencer and Runyan. By what flagitious means this result was 
brought about, is matter of public history; and this should take 
from that decision all authority as a precedent. But we deny that 
the decision of the House could under any circumstances be bind- 
ing upon this Court. First, they were not trying the Clerk for 
misconduct. And, secondly, if they could properly pass upon the 
constitutionality of the Apportionment law, which we deny, this 
would not justify the Clerk in assuming to do so. 

Should it be said that we have other remedies, such as an indict- 
ment for the penalty, an action for damages, a mandamus, or an 
appeal to the respective branches of the Legislature, our reply is, 
that having aright to choose, we have preferred this. We think the 
lesson taught by the removal of this Clerk, for the cause assigned, 
will be most beneficial to the cause of law and order, which his 
conduct in the premises has done so much to subvert. 

Messrs. Read, Warden, and Groesbeck, counsel for the Respon- 
dent, made the following points, (as stated by Judge Read): 

Ist. The Clerk having performed duties enjoincd under the 
Election Laws, cannot be impeached and removed, for breach of 
good behaviour, in the absence of all corrupt motive or malice. 
2 Caines R. Seaman v. Patten 312. 

2d. An officer, whether ministerial or judicial, sworn to perform 
according to the best of his ability and understanding, is not liable 
for mere mistake of judgment. Ibid. 

3d. The office of Clerk is created by the Constitution—the 
tenure not during the good pleasure of the Court, but good beha- 
viour in office, and on application to remove, the Court will both 
judge of the cause and propriety of removal. 1 Dana’s R. 595. 

4th. The phrase “breach of good behaviour,” is not defined in 
the Constitution nor by statutes, but cannot be extended to general 
behaviour, but must be limited to good behaviour in the discharge 
of the duties of Clerk in respect to the Court itself. 1 J. J. Mar- 
shall 121, Com. v. Chambers; 1 Hardin 229, Com. v. Barry. 

5th. The power of the Court to remove depends upon “a breach 
of good behaviour” in the Clerk in his office as Clerk—and a pro- 
ceeding to remove, including impeachment and forfeiture of office, 
s criminal—and the corrupt motive which constitutes the act 











Sree 





134 The State of Ohio v. Edward C. Roll. 


complained of misbehaviour, must be proved and cannot be inferred 
from the act itself, unless the act is criminal per se—and the 
specific act of misbehaviour must be stated and proved. Ledbetter 
v. State, 10 Alabama 241; Com. v. Chambers, 1 J. J. Marshall 120. 


6th. The general power to remove the Clerk for breach of good 
behaviour, is limited to conduct in the discharge of the duties as 
Clerk necessary to the action of the Court itself, and the Court 
have no power to punish the Clerk by removal for misbehaviour 
in other respects, or in performance of duties imposed on him by 
law not connected with the Court, whether they are enjoined under 
penalty or not. 1 J.J. Marshall 121, Com. v. Chambers; 1 Hardin 
229, Com. v. Barry. 

7th. The duties required of the Clerk under the election law 
are totally disconnected with the Court, and are in reference to a 
subject matter over which the Court have no original control, and 
which might as well have been assigned to any body else as the 
Clerk——-and being confided to the Clerk, his decision is absolute 
and exclusive, except questioned in the appropriate mode and he 
is protected in it. Allen v. Blunt, 3 Story 742. 

8th. The Clerk and Justices under the Election law, act in a 
judicial capacity, from whom an appeal lies to this Court in cases 
of County officers, and to the appropriate branch of the Legisla- 
ture in respect to Senators and Representatives: and hence have 
judicial indemnity. 6 Humphrey 230, Haggart v. Bigby; Briggs v. 
Wardel, 10 Mass. 356; Lincoln v. Hapgood, 11 Mass. 350; Dilling- 
ham v. Snow, 5 Mass. 350; Colman v. Anderson, 10 Mass. 105. 

9th. That the alleged Apportionment law was never constitu- 
tionally passed. 

10th. That so much of said Apportionment law as divides the 
County of Hamilton into Districts is unconstitutional—and a part 
of a law may be unconstitutional and the rest valid. 2 Blackford, 
8; 1 Bay, 93. 

1lth. That it is the right and duty of the Clerk to disobey an 
unconstitutional law, and that a reasonable doubt of the uncon- 
stitutionality of a law will protect the Clerk. 3 Littell 319, Com. 
v. Arnold. 

12th. That a right construction of the Apportionment law in 
view of the Constitution and other acts upon the same subject, 
requires the Clerk to certify precisely as he did. 

13th. That the remedy against the Clerk if he has corruptly 
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neglected to perform his duties under the Election law, is by indict- 
ment and an action of debt for the penalty prescribed. 

14th. That the appropriate remedy to compel the Clerk to issue 
a certificate to electors if entitled, is a writ of mandamus from 
the Supreme Court. 

15th. That the matter is res adjudicata—the only tribunal having 
power to determine having decided in favor of the construction 
put on the alleged Apportionment law by the Clerk, by the admis- 
sion of Pugh and Pearce to their seats last winter. 

16th. That it is the right and duty of every citizen to diecbey 
an unconstitutional law. 

17th. That a citizen as well as officer disobeys and resists a law 
upon the ground of unconstitutionality at his peril, if it prove to 
be constitutional. 

18th. An officer sworn to support the Constitution, and act 
according to the best of his ability and understanding, is not liable 
to criminal punishment for disobeying a Constitutional law which 
he had reason honestly to believe to be unconstitutional. | 

19th. That the whole power of the government results from the 
people individually, and every individual is charged with the duty 
of resisting its abuse. 

OPINION OF THE COURT, BY HART, PRESIDENT JUDGE. 

To guide us in a correct decision of this case, we have been able 
to find but few precedents—none in this State. This, however, 
we do not regret, but on the contrary rejoice that it is so, for it 
affords some evidence that official misconduct is of rare occurrence. 

The complaint in this instance does not come before the Court 
in the form of an indictment, but like all other impeachments, is 
in its nature a criminal proceeding—criminal, because if sustained, 
the accused is sent forth stripped of his office, and stamped with 
the brand of official misconduct. | 

The proceeding thus viewed, upon what principle shall we pro- 
ceed in our investigations of the charge? What rules shall we 
adopt in passing upon the facts!? We cannot presume the Clerk 
guilty; nor can we adjudge him guilty upon evidence not adduced 
at the hearing of the complaint, and which he has had no oppor- 
tunity to meet. Upon every principle of law and justice, we are 
bound to presume innocence, and upon that presumption act, until 
the contrary is established by clear and satisfactory evidence. 

Before proceeding to the proofs in this case, it is proper to 
advert to the nature of the office and the tenure by which it is 
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held, as there seems, to the Court, to be some misapprehension 
upon the subject. The Clerk is not a creature of the Court but of 
the Constitution. 

The 9th section, third article, confers upon the Court the power 
to appoint the officer, but this can only be exercised under a 
defined limitation. We can appoint no man permanently'who has 
not a certificate of his qualifications from three Judges of the 
Supreme Court. He is appointed for seven years, and not during 
the pleasure of the Court. And for that period when appointed, 
he has the right—the legal right—to exercise the duties of the 
office and receive its emoluments, unless removed—not capriciously 
by the Judges who for the time being compose the Court—but by 
a deliberate sentence adjudging him guilty of misbehaviour. The 
power to remove him is not inherent in the Court; it results only 
from a judgment of misbehaviour fairly and legally pronounced. 

Having thus glanced at the nature of the orrice, and the tenure 
by which it is held, let us enquire into the character of the duties 
which are devolved upon rau orFicer. That character is mani- 
festly two fold—such duties as connect themselves with the Court 
in its administration of the law, and, such as do not so connect 
themselves. In respect to the first we can order and direct the 
Clerk in advance, and they always relate to matters over which 
the Court has jurisdiction. But in respect to the second, we can 
give the Clerk no order—no direction, because they relate to sub- 
jects over which this Court has no jurisdiction. To this latter 
class, we think, may be referred, the particular duty out of which 
this complaint has arisen. The granting of a pedlar’s license, or 
a license to keep a ferry, or to be married, is of the same character. 

In all the duties of the first class, to which we have referred, 
the Clerk acts as a ministerial officer merely ; whilst of the various 
duties devolving upon him of the second class, some few assume 
the shape of judicial functions. Now in the view we have taken 
of this case, it is wholly unnecessary to determine upon the char- 
acter in which the Clerk acts under the fortieth section of the 
Election law. If, however, it were necessary—if we could not 
otherwise dispose of the case—we should not hesitate to decide 
that in making the declaration, required by that section, the Clerk 
and Justices act judicially. It is not a test of judicial authority 
that the officer is called a Judge, nor is the importance of the 
question decided any test. The Clerk is required to call to his 
assistance, Justices of the Peace, and in the absence of the Clerk, 
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the Associate Judges of the Court must perform the duty. The 
delivery of certificates is only an execution of the decision so 
made, and must follow it. We think, therefore, that the decla- 
ration of the Clerk and Justices—being an expression of their 
opinion of a fact-—is a judicial act. But this is not material. We 
hold that no man, holding office under the Constitution of this 
State, can be removed for an act, ministerial or judicial, unless 
done with a corrupt or dishonest motive. Mere mistake, or error 
of judgment is not, in the opinion of the Court, a breach of good 
behaviour, within the meaning of the Constitution, to justify an 
expulsion from office. 

The Legislature has given but one illustration in our Statutes, 
of a breach of good behaviour. The law of 1831, ( Swan 403,) 
provides that if a Clerk does not make up his records within six 
months from the decision of a case, the Court shall remove him. 
Does this mean that if the Clerk has been informed by the proper 
deputy in charge, that the records have been made up, and so 
honestly believes, he shall nevertheless be removed? We think 
not. We should construe this to mean an unreasonable neglect— 
otherwise we should, upon a mere quibble, stamp a man with 
disgrace, who had acted honestly. If the Clerk should wantonly 
refuse to obey us in one of our orders, it'would amount to dishon- 
esty or corruption. It would obstruct our business as a Court, and 
we should be obliged to remove him. Besides we could not get 
along with the administration of justice without doing so. No 
one else could record our judgments, and the business of commu- 
nity would be thrown into confusion. But what he does out of 
Court, ministerial or judicial, not connected with our duties, he 
does it at his own peril. Penalties are denounced—indictments, 
actions by the party injured, and payment of costs. Should he 
behave dishonestly or corruptly in any matter, even in granting a 
pedlar’s license, we should remove him, and thus superadd to the 
other penalties, that of disgrace and loss of office. 

How stands this case as it has been presented to the Court? 
No witnesses have been examined, nor depositions read, but we 
are left for the facts upon which to base our judgment, to the 
written complaint, the answer of Roll, and an agreed statement 
of the facts. (Here the statement was read.) There is, it will 
be seen, no evidence furnished of a dishonest or corrupt motive. 
Ir 1s not even charged, and both of the learned counsel for the 
Relators have concurred in bearing testimony to the general good 
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conduct of the Clerk. Can the Court adjudge this officer guilty of 
a breach of good behaviour and remove him from office upon a 
state of case in which he is not even charged with dishonesty and 
corruption ? 
The learned counsel who opened the argument for the Relators, 
Mr. Storer, cited several cases of actions against judges of elec- 
tion, which were sustained without proof of corrupt motives. But 
all these cases go upon the ground that the party injured has no 
other remedy, and that the decision of the judges of election was 
final. Now there are other remedies than this, to which the 
Relators can resort. A prosecution by indictment, or an action 
on the case, would appropriately test all the questions at issue 
between the Relators and the Respondent. They cannot apply 
for a mandamus, says the counsel, because certificates have been 
delivered. But that would be no answer—because the Clerk has 
given certificates to PERSONS NOT ELECTED, and certificates of a par- 
ticular kind, Are THE PERSONS WHO ARE ELECTED prevented from 
having anotuer kind of certificates, and such to which they are 
entitled by the law of the land? A mandamus will lie now as 
well as before the certificates were delivered. And then, the 
certificates are not conclusive, nor is the Clerk’s action final. The 
certificates give an advantage, we know, but if the Legislature be 
honest and decide as judges should—that advantage is trifling. 
The 40th section of the Election law gives an appeal to the house 
for which the member is elected. That house is a Court, by the 
8th section of the Ist article of the Constitution, to decide the 
question. Jt may not meet as peaceable Courts do—it may not 
act honestly and fairly as Courts should act. When the judges of 
elestion refuse a vote, that is the end of it. There is no appeal. 
There is no remedy but an action at law to establish the elector’s 
right. In these respects then, this case altogether differs from 
that. 

Reference has been made to the action of the Clerk last fall. 
That matter is not before the Court. This complaint is not based 
upon it, and did not even refer to it. The answer mentions it, and 
counsel have spoken of it freely. There was connected with that 
transaction, an eminent member of this bar, a profound lawyer, 
and consummate advocate, Judge Spencer, who formerly occupied 
this seat—all the remedies now open were then open, and yet 
Judge Spencer, and his worthy colleague, Mr. Runyan, appealed 
to the Legislature—nor ro ris Courr. It has been said by counsel, 
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that the Legislature, upon that occasion, acted corruptly, and 
decided contrary to law. That is not our fault. Itis the fault of 
the people that they did not select and send to Columbus men who 
would decide an important question of law, without regard to 
their personal or political advantage. 

The learned counsel who closed the argument for the Relators, 
Judge Walker, modified the admission of his colleague. He 
declared his seuier that the Clerk acted from partizan motives. 
Now had we evidence of this instead of the mere belief of counsel, 
we would remove the Clerk at once. We have no right to resort 
to evidence within our own breasts, and which the Clerk has had 
no opportunity to rebut. 

If any member of this Court knows a material fact in any, the 
most trifling case, we expect him to be called as a witness, and do 
not expect to decide upon it without giving the accused a chance 
to disprove or explain it. Were the Clerk removable at our plea- 
sure, and not by solemn judicial proceeding, we might do other- 
wise than we:shall do. But he swears in his answer that he has 
acted honestly and conscientiously. We have no evidence to 
contradict his oath. We leave it to God and himself to decide. 
The majority of the Court think it their duty to adjudge, and do 
adjudge that the complaint be dismissed. 


DISSENTING OPINION OF JUDGE SAFFIN. 


I am constrained to dissent from the opinion of the majority of 
the Court, which has been delivered. I cannot concur in their 
reasoning or in their conclusions. If I do not answer the various 
points which the President Judge has advanced, I can only say, 
that I have had no opportunity of fully understanding the grounds 
upon which his opinions would be placed. I am aware of the 
disadvantages under which [ shall attempt to express my views in 
opposition to the learned and elaborate opinion that has fallen 
from the President Judge. He is a lawyer, 1am not. But this is 
an occasion which demands of every member of the Court, that 
he should stand by and maintain the honest convictions of his own 
mind. 

The specifications against him are substantially as follows, viz: 
That he, as Clerk, has deliberately and knowingly refused to 
execute the law which requires him to give certificates of election 
to the candidates who received the highest number of votes in the 
First District, for the Senate and House of Representatives, but has 
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given said certificates to other candidates, who had not received 
the highest number of votes for said offices, in said district. 

These specifications are the mode which has been adopted, on 
the present occasion, to bring the subject of them formally before 
the Court. The Clerk is an officer of the Court’s appointment. 
By the Constitution he is made answerable to the Court for his 
“good behaviour.” His conduct is cognizable by the Court, with 
or without specifications. But when the breach of good behaviour 
does not happen in the presence of the Court, the Court may 
perhaps with propriety wait for the exhibition of charges before 
taking action upon it. 

But if the “ breach of good behaviour” is once brought home to 
the knowledge of the Court, they may, and ought to, act upon that 
knowledge, and remove him. 

When the Court, therefore, is once possessed of the facts of the 
case, it is futile, in my humble opinion, to suppose that Counsel 
can relieve the Court of any responsibility by their admissions of 
guilt or innocence. It is for the Court to determine and act on iis 
own responsibility. 

And the question to be determined is, whether the conduct of 
the Clerk is “a breach of good behaviour,” for which he ought to 
be removed? ‘This question the Court can determine with or 
without the aid of counsel. But whether they hear counsel and 
argument or not, the Court alone must bear the responsibility. 1 do not 
regard this proceeding as in the nature of a criminal prosecution. 
It is not the punishment of Mr. Roll, but the proper performance of 
the duties belonging to the office of the Clerk of this County, which is 
to be secured by this proceeding. 

It has been said that the Court have no jurisdiction over this 
matter, because it pertained to a duty of the Clerk, which was not 
connected with judicial proceedings. 

But the Clerk is appointed by the Court, and his appointment is, 
or ought to be, made with reference to all his legal duties; among 
the most important of these duties, is that which, “‘it is charged,” 
this Clerk has refused to perform. The Court are, by the Consti- 
tution, made responsible to the public for his “good behaviour” in 
office,—by the laws of the State, under that Constitution, the 
giving of said certificates to the parties entitled to them, was a 
part of his duty as Clerk. 

I cannot conceive how the jurisdiction in the case could have 
been more expressly given—by the Constitution and the Laws— 
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than it has been given. It has been given to no one else. The 
doctrine claimed for the Clerk would enable him to defeat all 
elections, by refusing absolutely to return the abstract of votes— 
or give certificates of election—whenever the result of the elections 
should not accord with his wishes, and yet there would be no 
tribunal that could relieve the country from such a tyrant, by 
removal. What is a pecuniary penalty of $500 in such a case? 

It is also said for the Clerk, that in opening the returns and in 
making the abstract of votes, and giving the certificates of election 
to the candidates elect, he has judicial authority, and can pass upon 
the constitutionality of laws, and upon the validity of the returns, 
and that he may, therefore, do what he has in this case assumed 
to do, reverse the decision of the Judges of the elections, and give 
his certificates of election to those candidates who, by the returns, 
have not received the highest number of votes in the first district. 

The law has expressly placed upon the Judges of the elections in 
the different wards and townships the responsibility of guarding the 
polls, and deciding judicially upon the validity of votes, and has 
expressly forbidden the Clerk to decide upon the validity of their 
returns. My opinionis, that the Clerk is a purely ministerial officer, 
in this, as in all his other duties, and that any other construction 
would lead to the worst consequences. Nothing but the emergencies 
of party ever could, in my opinion, have given birth to such an 
idea, either in the mind of the Clerk or any one else. 

Sheriffs, Constables, and Marshals might as well undertake to 
return upon their writs, their decisions upon the constitutionality 
of the laws, under which they were issued; or the Clerk might, 
himself, as well go into the same question whenever he is required 
to issue either mesne or final process. Very little, indeed, would 
remain for Courts to do, and no uniformity or certainty would 
remain in the administration of Jaw. A more perfect state of 
anarchy and confusion cannot be imagined. Such a method, or 
rather, such a denial of all method, in the administration of the 
law, would be a mockery of justice, and a burlesque on govern- 
ment. 

It has been said that the act complained of, was the result of 
an error in judgment, and not of a corrupt purpose, and that 
however wrong that judgment may have been, and however bad 
the consequences, the act itself does not constitute “a breach of 


‘good behaviour.” It is also claimed that the counsel have admitted 


the correctness of the motives of the Clerk, and that the Court 
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are bound by those admissions to hold him innocent of any wrong 
purpose. On this subject, my opinion is, that whatever counsel 
may have admitted or denied, the Court will be answerable for their 
own judgment. 

That when the facts are brought to their knowledge, the Court 
can no longer shield themselves under any man’s opinion, and no 
counsel can admit away those facts. They might as well admit 
away the common sense, or the conscience of the Court. Nor is 
the Court, when judging of the conduct of the Clerk, necessarily 
blind, to what all the rest of the world and the Court itself have 
seen and known up to this moment. It is for the Court to form 
their own opinion of the matter and of the thing done, by the facts 
brought to their knowledge, and for that opinion they will be justly 
held responsible, to the general judgment of an intelligent and 
just community. 

This occasion is too serious to deal in the empty language of 
compliment toward the Clerk, when we are bound to determine 
the true nature of his conduct from the facts. 

My judgment of his conduct on that occasion is, that he knew the 
law, and knew his duty under it, and wilfully and deliberately refused 
to do it. 

But it is said that his motive was not corrupt. My judgment of 
his motive is, that he refused to perform his duty for the simple pur- 
pose of promoting the political power of his party, and that that motive 
as effectually unfits him for the station he holds, as if he had been bought 
with a price. 

The Court is called upon to decide whether this is a “breach of 
good behaviour” in office. On this subject [ can entertain no 
doubt whatever; it is, in my opinion, so gross and unexampled, 
that nothing but the very extremity of a political emergency and the 
most daring legal sophistries could keep him in countenance for a single 
hour. I cannot, while sitting here as a Judge in a tribunal where 
alone the public can obtain justice for such an offence, by my 
opinion sanction that, as “good behaviour,” which I feel and know 
to be a most flagrant breach of it. 

It is also said that the law which the Clerk refused to execute 
was never enacted, and, therefore, was no Jaw. On this subject, 
my opinion is that the enactment of the law was perfect, and that 
it is properly printed among the laws. If this were not so, it comes 
tous with all the evidence of its authenticity, which is to be found 
for any /aw in the Statute Book. 
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It is said that the Law, dividing the County, is unconstitutional. 
If this were so, while the Law has not been impeached by any 
Court, it is not the province of the Clerk to set it aside—nor will 
the Court be likely to justify the Clerk on that ground—while the 
Court itself, as far as 1 know, regard the Law as constitutional and 
valid. The Clerk might make that plea for every offence. Indeed 
that offender must be cruelly straightened who cannot plead the 
unconstitutionality of the law he has broken. The question is, whether 
the Court ought to admit the plea, and if they should admit it, 
whether the plea is true? For if it be false, what a farce it is to 
make it. 

I presume that the Court is not prepared to hold the Jaw in 
question unconstitutional. If not, they will not be expected to allow 
the Clerk to set it aside. 

This case is supposed to be one of serious concern to the Clerk. 
Such is undoubtedly the fact, and the Court should therefore act 
with caution. But the people of the State have a far deeper stake 
in this question than any one man can possibly have. The rights 
of the public are suspended upon the action of this Court; the 
importance of these rights cannot be magnified. Every good 
citizen is interested in the maintenance of the Law of the Land, 
and no part of the Law should be more sacred in the eyes of a 
Court of Justice, than that which is enacted for the security of the 
elective franchise. For if we surrender that, we surrender the 
right most dear to every American citizen. 


LIEN ON STEAMBOATS. 


The New Albany Bulletin gives the following account of a 
decision, which was rendered last week by the Circuit Court of 
Floyd county, sitting in that city: 


“The steamer Iroquois had been built and furnished at this 
point, the material and labor being furnished upon a credit by our 
mechanics ; they of course retained a lien upon the boat for the 
value of their services and material. They were induced, how- 
ever, to take accepted bills of exchange, which were dishonored. 
The boat was then seized under our Watercraft law. The Court 
has decided that the creditors by receiving the accepted bills of 
nee waived their lien and are without their remedy against 

e boat.’ 
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COMMERCIAL COURT OF CINCINNATI, JANUARY TERM, 1849. 


Morrow & Hazzarp v. FInou. 

Held, that non-residence or want of citizenship of a debtor is not sufficient to authorize 
the arrest of a citizen of another State, and that to arrest a citizen of another State, 
under the provisions of the Statute of Ohio authorizing a capias upon affidavit that 
the debtor is not a citizen or resident of the State, would be a violation of the 
Constitution of the United States. 


In this case, the plaintiffs filed an affidavit of the nature and 
amount of the indebtedness of the defendant to the plaintiffs, as 
claimed by them; and also that the defendant was not a citizen or 
resident of this State, but was a citizen of Kentucky. On this 
affidavit a capias ad respondendum issued, by virtue of which the 
defendant was arrested and brought into Court. 

Corrin & Mircuett moved for the discharge of the defendant 
on common bail. It appeared affirmatively upon the affidavit filed, 
a copy of which was endorsed upon the writ, that the defendant was 
a citizen of Kentucky, and they claimed that to arrest citizens of 
another State, under the provisions of our statute, would violate so 
much of the 2d Section of the 4th Article of the Constitution 
of the United States as provides that ‘the citizens of each State 
shall be entitled to all the privileges and immunities of citizens in 
the several States.” They cited, Ward v. Morris, 4 Har. §- McH. 
431; Campbell y. Morris, 3 Har. & McH.554; Murray v. McCarty, 
2 Murford, 398; Gassies v. Ballon, 6 Peters, 761; Butler vy. Farns- 
worth,4 Washington, 103; Prentiss vy. Barton, 1 Brock, 391; Catlet 
v. P. Ins. Co., Paine, 594; Rogers v. Rogers, 1 Page, 183, 3 Story 
Com. 663-5. T.C. Wars, for the plaintiffs. 

By tue Court: Key, J. Since this motion was argued, I have 
consulted the Judges of the Common Pleas, and the Judge of the 
Superior Court of Cincinnati, and we all concur that the motion 
should be granted. We hold that to arrest a citizen of another 
State, under the provisions of our statute making want of citizen- 
ship or non-residence in Ohio a cause for arrest, would violate the 
provisions of the Constitution of the United States cited in the 
argument, and that that portion of our statute must be applied to 
persons other than citizens of the United States. Motion granted.* 

* This question was argued before the Superior Court or Cincinnati, at the October 
Term, 1849, in case of Blackford v. Lackey, et dl. Mr. 'T.D. Lincoxin made an elaborate 
argument in favor of the construction of the statute authorizing the arrest and impris- 
onment of a citizen of another State, and cited a large number of authorities. He was 
replied to by Messrs. W. R. Morais and C. D. Corrin. Judge Jounsron, in a very able 


opinion, sustained the construction given above by Judge Key. We hope to be able to 
obtain a full report of this case. 
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Totes of Reeent Derisions. 


English Chancery, February, 1849. Worthington v. Morgan. 
[18 Law J. Rep. n. s. Chy. 233.] 


LIEN FOR UNPAID PURCHASE-MONEY. 

The plaintiffs conveyed an estate but retained the conveyance as security for unpaid 
purchase-money. The purchaser mortgaged the estate, but the mortgagee neglected to 
ask for the first conveyance. Held, that the plaintiffs had a lien upon the estate 
prior to that of the mertgagee. 


English Chancery, March, 1849. The Attorney General v. Marsh. 
[18 Law J. Rep.n. s. Chy. 272.) 


INJUNCTION DISSOLVED BY AMENDING BILL. 
An injunction having been obtained, the bill was amended by adding a plaintiff. 
Held, that the injunction had thereby ceased to exist. 


Queen’s Bench, April, 1849. In re Crawford. 
[18 Law J. Rep. n. s. Q. B. 225.) 


HABEAS CORPUS——CONTEMPT, POWER OF COMMITTING FOR——-LIBEL——COSTS— 
JURISDICTION——COMMITMENT ‘‘ UNTIL FURTHER ORDER.” 

The publisher of a newspaper, in which had appeared an article contemptuously re- 
flecting on the proceedings of the Chancery Court of the Isle of Man, was brought 
before that Court, and committed for contempt. A., who was then present, avowed 
himself to be the author of the article, and was also forthwith committed verbally by 
the Court. After some time a written warrant was drawn up, signed by the Lieutenant 
Governor of the island, which, after stating that at a Chancery Court held, &c., A. 
voluntarily appeared and avowed himself the author of an article headed, &c., and that 
the writing and publishing the said article was a contempt of the Court, ordered that 
A. should be for such contempt committed a prisoner to the gaol of R., there to remain 
“until further order.”? It appeared that the Lieutenant Governor presided in the 
Chancery Court, which was a court of record, having jurisdiction over the whole 
island, having power to punish for contempt of its authority; and that the ordinary 
course of proceeding in such cases is by a rule or judgment declaring the party to be in 
contempt, and awarding such punishment as the Court may deem proper; that no war- 
rant is granted, but a certified copy of the rule or judgment is a sufficient authority to 
the officer to imprison; that by the law of the island parties in contempt of any of the 
Courts are committed to the gaol of R., and no period is in general fixed for their release, 
which they may obtain by application to the Court, and in case of contemptuous beha- 
viour, by paying the fine imposed, or making such apology or complying with such 
terms as the Court may deem satisfactory. 

On a motion for a habeas corpus to discharge A. from custody—Held, that it suffi- 
ciently appeared that the warrant was a judicial act of the Chancery Court; that a 
Court of competent authority having decided this to be a contempt, the Court of Queen’s 
Bench could not review its decision; and that the commitment being according to the 
ordinary form adopted by the Chancery Court of the Isle of Man, was valid, though it 
was not for a time certain. 


7 
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146 Notes of Recent Decisions. 


English Common Pleas, May, 1849. Hamber v. Roberts. 
[18 Law J. Rep. n. s. C. P. 250.) 
EVIDENCE—-IDENTITY OF DEFENDANT. 
It is not necessary to prove strictly the identity of the defendant with a person of the 
ame name, concerning whom a witness gives evidence. The similarity of the names 
is sufficient to put the defendant to the proof that he is not the person spoken of. 


English Common Pleas, May, 1849. Richards v. the London and 
South Coast Railway Company. [18 Law J. R. n. s. C. P. 251.] 
CARRIERS——-RAILWAY—DELIVERY—NEGLIGENCE. 

The declaration stated that the defendants were common carriers on a railway from 
Woodgate to the Southwark terminus in London; that C. 8. R. wife of the plaintiff 
became a passenger, and was received with a dressing-case, which was part of her 
luggage, and which was to be safely and securely carried to and delivered at the station 
at Southwark; that the defendants did not take due or proper care about the convey- 
ance, but by their negligence and improper conduct the dressing-vase was wholly lost. 

It was proved that Mrs. R. came to the Woodgate station of the Brighton railway, 
and her dressing-case was put under the seat of the carriage; that on arriving at the 
Southwark terminus, Mrs R. was carried to a hackney coach, and the defendants’ ser- 
vants removed her luggage from the railway carriage to the hackney coach, and the 
dressing-case was lost, never having been seen in the hackney-coach. 

Held, that the evidence was sufficient to support the declaration, there being an alle- 
gation of the duty to deliver, and no delivery having taken place. 

Held, also, that negligence, though alleged, did not require to be proved. 


Exchequer of Pleas, April, 1849. Brine v. Bazalgette. 
[18 Law J. Rep. n. s. Ex. 348. 

LIBEL——PRIVILEGED COMMUNICATION—-LVIDENCE OF GENERAL COMPETENCY. 

Where the alleged libel was a complaint made by the defendant of the incompetency 
of the plaintiff, a surveyor who had been sent to him for employment, and the inuendo 
charged that the defendant meant that the plaintiff was not a competent and skilful 
surveyor. Held, that evidence of the general competency and abilities of the plaintiff 
was inadmissible to shew malice. 


Exchequer of Pleas, May, 1849. Glen v. Dungey and Farrant. 
[18 Law J. Rep. n. s. Ex. 359.] 
USE AND OCCUPATION——-PAROL DEMISE——ENTRY BY ONE. 

A. and B. entered into an agreement to take premises of C. from a day certain at a 
yearly rent. The agreement was not signed by the plaintiff. In an action for use and 
occupation, B. suffered judgment by default, and the evidence shewed only an entry 
by A. Held, that this entry by A. was evidence of a parol demise to A. and B. upon 
the terms of the agreement, and that his entry was therefore the entry of both, and 
justified the verdict for the plaintiff. 


Exchequer of Pleas, June, 1849. Hingeston v. Sir Fitzroy Kelly. 
[18 Law J. Rep. n. s. Ex. 360.] 

WORK AND LABOR—DEFENCE OF GRATUITOUS SERVICES—-ONUS PROBANDI. 

In an action for work and labor the plaintiff, who was an attorney, proved that he 
had rendered professional services for the defendant, as his agent, at a contested election 
for a seat in parliament. It also appeared on the plaintiff's evidence that the plaintiff 
had voted at the election for the defendant, although by law a paid agent is forbidden 
to vote. Tho defendant gave evidence to shew that the plaintiff agreed to render his 
services gratuitously. The Judge directed the jury that the plaintiff was entitled to a 
verdict, unless the defendant made out to their satisfaction that the services were to be 
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gratuitous. Held, a misdirection, and that the true question for the jury should have 
been, whether taking all the evidence together, the plaintiff had made out that he was 
to be paid for his services. 


Exchequer of Pleas, June, 1849. Saunders v. Topp. 
[18 Law J. Rep. n. s. Ex. 374.] 
GOODS SOLD AND DELIVERED——EVIDENCE OF ACCEPTANCE——STATUTE OF 
FRAUDS. 

Where the defendant selected some sheep from the plaintiff's flock, and verbally 
agreed to purchase them, and the plaintiff by the defendant’s orders afterwards delivered 
the sheep at a field of the defendant’s, whence the defendant had them removed by his 
own man to his farm, and on their arrival at the farm the defendant saw them and 
counted them over and said they were all right. Held, that this was evidence for the 
jury that he had accepted the sheep so as to satisfy the Statute of Frauds, although the 
next day after seeing them the defendant wrote to the plaintiff repudiating the sheep as 
not being those he had purchased, and, the plaintiff refusing to make an abatement in 
the price, sent them back to the plaintiff. 

Quere—W hether there can be an acceptance before delivery, under the Statute of 
Frauds. 

Exchequer of Pleas, June, 1849. Boosey v. Purday. 
[18 Law J. Rep. n, s. Ex. 378.) - 
COPYRIGHT——-FOREIGN AUTHOR——ASSIGNEE—-CONTEMPORANEOUS PUBLICATION, 

A foreign author, residing and composing his work abroad, sending it to this country 
and first publishing it here, does not acquire any copyright in England. And a British 
subject who purchases of such foreign anthor such right as the latter had in his own 
country, does not stand in a better situation in this country than the foreign author. 
Assuming, however, a foreign author and his assigns to be by law entitled to copyright 
in this country, where he means to publish contemporaneously in England and abroad, 
neither he nor his assigns are disentitled to copyright by reason of the publication 
having taken place ebroad at an earlier hour on the same day than a corresponding 
publication took place in this country. 

Exchequer of Pleas, July, 1849. Riego dela Branchardiere v. Elvery. 
[18 Law J. Rep. n. s. Ex. 381.] 
COPYRIGHT—DESIGNS—5 & 6 vict. c. 100—puBLICATION—SPECIAL CASE. 

The publication of a book of designs by the owner of the copyright, under 5 & 6 
Vict. c. 100, does not give any right to the purchaser of such book to apply the designs 
to articles for the purpose of sale without the permissivun of the proprietor. 

The copies of a duly registered design published in a book for sale, need not have 
any registration mark attached to them. 

The Court will not hear a special case which is not signed by counsel for both parties. 


New York Superior Court, March Term, 1849. Cashmere v. Cronell 
and De Wolf. [2 Am. Law J. Rep. n. s. N. Y. S. C. 166.] 
SALVAGE—-COMMON LAW JURISDICTION. 

The Courts of Common law in the respective States, have jurisdiction to determine 
questions of salvage, arising in suits which in other respects fall within the cognizance 
of such Courts. The jurisdiction of the Admiralty Court of the United States over 
questions of salvage, is concurrent with that of the State Courts, and not exclusive. 

Held, accordingly, that a State Court having law and equity powers, was bound to 
entertain a suit brought to redeem goods which were claimed under a lien for salvage 
services, (there being no suit pending in the Admiralty Court,) and that it could restrain 
the removal of the goods, appoint a receiver to ascertain the extent of the lien, and to 
whom it was due, and decree its payment. 
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PMiseellancous Articles. 





The Telegraph Case. ‘The injunction recently applied for before Judge McKinley at 
Louisville, by Prof. Morse and others against O’Reilly and others, to restrain them from 
using Morse’s Magnetic Telegraph in Tennessee, has been granted. The Judge ordered 
that Henry O’Reilly, Eugene L. Witman, P. P. Peck, and Ira Jones, be enjoined and 
commanded to desist from the use of the Electro-Magnetic Telegraph of Prof. Morse, 
upon the line of wires from Nashville, in Tennessee, to the Alabama State line, and 
from Nashville to the Kentucky State line, or any where else within the limits of the 
Middle District of Tennessee. But the Judge further directed that this order should 
not take effect until the complainants had executed a bond in the penalty of $5,000, 
with condition to pay the defendants such damages as they or either of them shall 
sustain by reason of this injunction, if it shall be found wrongful. And upon the 
execution of such bond the Clerk of the Circuit Court is commanded to issue a writ of 
injunction, restraining and enjoining the defendants, and their servants and agents, as 


herein before ordered. 





Restraint of Marriage. A case lately came before Judge Lewis, of Lancaster, Penn- 
sylvania, wherein a man and his wife sought to set aside a clause in a will attached to 
a devise of real estate by her former husband, in these words, “on condition that she 
shall never marry again.”’ It was claimed that the condition was void, because it 
was a restraint upon marriage, and against public policy. Judge Lewis set aside the 
condition of the devise, and in giving his decision, is said to have delivered himself in 


the following inflated style: 

‘« The principle of reproduction stands next in importance to its elder-born correlative, 
self-preservation, and is equally a fundamental law of existence. It is the blessing 
which tempered with mercy the justice of expulsion from Paradise. It was impressed 
upon the human creation by a beneficent Providence to multiply the images of himself, 
and thus to promote his own glory and the happiness of his creatures. Not man 
alone, but the whole animal and vegetable kingdom, are under an imperious necessity 
to obey its mandates. From the lord of the forest to the monster of the deep—from the 
subtlety of the serpent to the innocence of the dove—from the elastic embrace of the 
mountain kalmia to the descending fructification of the lily of the plain, all nature 
bows submissively to his primeval law. Even the flowers which perfume the air with 
their fragrance and decorate the forests and fields with their hues, are but “ curtains to 
the nuptial bed.”’ 

The case was taken to the Supreme Court, and Chief Justice Gibson disposed of it 


in short order, as follows: 

“IT know no policy on which such a point could be rested, except the policy which, 
for the sake of a division of labor, would make one man maintain children of another. 
It would be extremely difficult to say why a husband should not leave a homestead to his 
wife, without being compelled to share it with a successor to his bed, and use it as a nest to 
hatch a brood of strangers to his blood.”’ 





Verdict for Infringement of Patent. In the United States Circuit Court at New York, 
Tatham & Brothers, assignees of C. & J. Hanson, the inventors, have recovered $11,394 
damages of 'T. O. Leroy, D. Smith and R. W. Lowber, for infringement of a patent in 
the manufacture of leaden pipes. The Hansons discovered the welding property of 
lead, whereby the former processes of manufacture were almost entirely superseded. 
The Court declined entertaining a motion for a new trial. 








